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Wr kers’ Conpensation Act, as anended, 33 U S.C. 8§ 901, et seq.,
(herein the Act), brought by R chard E. Beard (C ai mant) agai nst
Delta Catering (Enployer) and Liberty Mitual |nsurance Conpany
(Carrier).

The issues raised by the parties could not be resol ved
adm nistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice
of Hearing was issued scheduling a formal hearing on February 8,
2002, in Metairie, Louisiana. Al parties were afforded a full
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. daimnt offered 3 exhibits and
Enpl oyer/ Carrier proffered 22 exhibits which were admtted into
evi dence along with one joint exhibit. This decision is based
upon a full consideration of the entire record.?

Post-hearing briefs were received fromthe O ai mant and the
Enpl oyer/ Carrier on April 19, 2002. Enployer requested an
opportunity to file and filed a reply brief.

Based upon the stipul ati ons of Counsel, the evidence
i ntroduced, ny observations of the deneanor of the w tnesses and

havi ng consi dered the argunents presented, | make the follow ng
Fi ndi ngs of Fact, Conclusions of Law and Order.

. STI PULATI ONS

At the comrencenent of the hearing, the parties stipul ated
(JX-1), and | find:

1. Enployer was notified of the alleged accident/injury on
Cct ober 23, 2000.

2. Enployer filed Notice of Controversion on October 24,
2000.

3. That an informal conference before the District D rector
was held on March 29, 2001.

4. That no nedical benefits have been paid.

1. 1 SSUES

! References to the transcript and exhibits are as foll ows:
Transcript: Tr. ; Claimant’s Exhibits: CX- ; and
Enpl oyer/ Carrier’s Exhibits: EX- .
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The unresol ved i ssues presented by the parties are:
1. Fact of injury.

2. If an injury did occur, was tinely notice of sane
provi ded to Enpl oyer under Section 912 of the Act.

3. Causation of Claimant’s all eged back, neck and shoul der
conpl ai nt s.

4. Claimant’s entitlenent to tenporary total disability
benefits or nedi cal expenses.

5. Nature and extent of disability.
6. Average weekly wage and conpensation rate.
7. Enployer’s bad faith discharge of enpl oyee.

8. Enployer’s bad faith refusal initially to authorize
medi cal treatnent.

9. Enployer’s bad faith denial of conpensation benefits.
I11. STATEMENT OF THE CASE
The Testinoni al Evi dence
a ai mant

Claimant is a 37 year-old man. Al though he left school at
the age of 16, he has approximately a third grade education in
speci al education classes. (Tr. 28). daimant testified he
cannot read or wite very well but is able to recognize certain
famliar words. (Tr. 32).

Claimant’s first experience in the work force was in
| andscaping. He noved into the food industry working for a
Piccadilly Cafeteria in Baton Rouge, LA In 1992, d ai mant
becane a full-tinme janitor for the Tangi pahoa Parish School Board
for nine nonths out of the year. (Tr. 28-29).

C aimant suffered a neck strain in 1997, while working for
t he school board. However, he did not mss a significant anount
of work. (Tr. 31). He did attend physical therapy for about six
nont hs and recei ved Wrkers’ Conpensation, as well as paynent of
al | nedical expenses for the accident. (Tr. 59). Additionally,
Cl ai mant has epil epsy but has not had an epi sode or seizure since



chil dhood. (Tr. 32-33).

At the tinme of the accident, C aimnt was working for
Enpl oyer as a gall ey hand under the supervision of N ck
Ni chol son. Caimant’s duties generally included helping in the
kit chen, washi ng di shes, nmaki ng beds, cleaning bathroons and
ot her odd jobs. (Tr. 33-34).

On August 16, 2000, d aimant took the workers a pot of hot
soup on a rolling cart, as he often did. Wen the el evator
stopped, it was not level with the platformfloor, and as he
attenpted to exit the front wheels of the cart twisted and fell
into the gap. The cart tilted forward and the pot began to fall.
When C ai mant reached for the pot to stop the soup fromspilling,
some of it splashed out of the pot, and | anded on his hands.

(Tr. 34-35). He clainmed the soup was hot enough to burn his
hands, despite the fact he was wearing | atex rubber gloves. (Tr.
67) .

G ai mant pushed the cart out of the elevator into the
hal | way, and returned to the elevator to retrieve the |lid which
had fallen. As he was standing up, the doors of the el evator
closed on him In response, Caimant tw sted around and
struggled with the door, which was pushing on him in an attenpt
to open it. (Tr. 34-35).

After stabilizing the elevator door, Cainmant called for Ken
McGee, anot her enployee, to help with the spillage. Wile the
two cleaned up, Caimant realized the reason the accident had
occurred was because the elevator and floor |evels were not
properly aligned. (Tr. 36). M. MCee told daimnt that the
acci dent may not have happened if C aimant had proceeded to pul
the cart backwards instead of pushing it forward. (Tr. 38).

After cleaning the ness, Caimnt restocked the pot with
soup and served the nmen. He then returned to the kitchen where
his supervisor, M. N chol son, exam ned himand asked about his
hands. (Tr. 39). At M. N chol son’s suggestion, C ai mant
applied burn creamto his hands and continued with his shift.

(Tr. 40). daimant obtained the creamfromthe kitchen. He had
used it during his first hitch on the Shell Auger, when bl each
wat er burned his hands. Caimant testified he received the cream
fromthe nmedic, and then he was told to keep it in the kitchen.
(Tr. 40-41).

G ai mant worked two days after the accident, finishing his
hitch on August 18, 2000. However, the day after the accident,
August 17, 2000, the C aimant conpl ained to Dennis Swanson, the
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on-duty nedic, of nunmbness and a “constant throb” in his arm and
neck. Caimant |ikened the feeling to sleeping on your arm and
M. Swanson told himit was probably just that. d ai mant
returned to work, but the synptons worsened. C ai mant
experienced pain in his shoul der and neck, and nunbness all the
way down his right arm (Tr. 42).

No witten accident report was generated, and C ai mant
stated he was unaware of the requirenent for such. dainmnt did
not recall receiving an enpl oyee nanual, but was certain he had
not read one or been nade aware of its existence. (Tr. 50-51).
However, he renmenbered view ng safety filns and attendi ng cl asses
at the onset of his enmploynment wth Enployer. (Tr. 57). The
week follow ng the incident, Caimnt had comuni cations with
Enpl oyer’s representatives, including M. N chol son, regarding
his return to work. However, Caimant infornmed Enpl oyer he was
unable to return due to his pain. (Tr. 50-51). daimant’s
synptons continued to worsen, and one week after the accident he
went to North Caks Hospital emergency roomin Hanmond, Loui siana.

Cl ai mant was told by the enmergency room physi ci an he needed
to consult a neurol ogist, however, after followng up with that
recomendati on, C aimant realized he was unable to afford one at
that tinme. d aimant contacted Enpl oyer about an “insurance
claimi for health insurance because he “needed sone help at this
noment.” He was told he had not worked there | ong enough to
qualify for assistance, and was no | onger enployed by Enployer.
(Tr. 43-45). daimant then hired an attorney. (Tr. 51).

Cl ai mant was next treated by Dr. Reyes, who was reconmended
to himby Caimant’s attorney. Dr. Reyes perfornmed an MR, and
told C aimant he should not return to work and should take care
not to further injure his back. At present, Caimnt still
experi ences nunbness and pai n however he now has a poppi ng
sensation in his shoul der when he twsts his armaround. (Tr.
52-53). His neck gets tense and “drawn up” on occasion.

Addi tionally, Caimant has | ower back pain, and pain and cranping
in his legs, particularly on the left side, which he attributes
to the accident. He first renenbered reporting these synptons
about one nonth after the accident. (Tr. 70-71).

Claimant is currently taking Vicodin to relieve his
synptons, and has not been in any other accidents which could
have caused his injuries, other than his accident at work on
August 16, 2000. (Tr. 54-55). However, he recalled having sone
difficulty with his right wist prior to the accident. A
physician treated his wist problemwith a wist brace, and it
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cured itself within one week. (Tr. 69).

Gl aimant applied for Social Security disability benefits,
but his application was denied. He also testified that fromthe
time of his work accident until the present, he has never owned
an answering machine and therefore could not have received any
nmessages Enpl oyer clains to have left for himregarding his
enpl oynment. (Tr. 146).

Kennet h McGee

M. MGCee testified by tel ephone deposition on Decenber 10,
2001. He is a ten-year enployee of Enployer and worked two
shifts, or about two nonths, with C aimant on the Shell Auger
M. MGee was working the sane shift on the Shell Auger as
C ai mant on August 16, 2000. (EX-12, pp. 7, 9). On that date,
M. MGee was the | ead bedroom roustabout, which required himto
work primarily in the laundry room but he also hel ped the first
and fourth floor roustabouts nake the beds and enpty the trash.
M. MGCee testified Caimant was a bedroom roustabout assigned to
the first and second floors that day. (EX-12, pp. 7-8).

M. MGee testified he did not see Caimant’s acci dent when
it occurred. He did not hear Caimant call for help, but when he
saw Cl ai mant wi ping up spilled soup on the fourth floor near the
el evator, he helped C aimant clean up the rest of the ness. M.
McGee did not testify whether or not Claimant told himhow the
spill occurred, but he stated C ai mant never told hi mabout, nor
i ndi cated the el evator was uneven with the platformfloor. (EX-
12, pp. 9-10, 16). He testified he did not see any burns on
G aimant’ s hands, C aimant did not show hi mburns on his hands,
and that he did not tell Claimant to put lotion on his hands.
(EX-12, pp. 10, 16). He also testified C aimant appeared nor nal
and that C ai mant never told himthen, or anytinme thereafter, he
suffered injuries to his neck, shoulder or back as a result of
the accident. M. MCee stated Caimant finished his hitch
wi t hout any conplaints of injury. (EX-12, pp. 10-11, 14).

M. MGee affirnmed he had never had any problens with the
el evator on the Shell Auger, and he did not know of anyone el se
havi ng any problems with the elevator. He stated at the tinme of
the accident he did not see the gap between the floor and the
elevator, and Caimant did not point it out to him (EX-12, pp.
12, 16). However, M. MCee did not deny that he told C ai mant
he coul d have avoi ded the accident by backing out of the
el evat or.

M. MGee also testified the process of reporting incidents
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on the Shell Auger is discussed in the Enpl oyer’s enpl oyee
manual , at orientation and at safety neetings. Enployees have to
sign a document verifying they read the manual. (EX-12, pp. 13-
14). M. MGCee stated they tal k about safety and the i mredi ate
reporting of all incidents, no matter how small, “all the tine.”
To report an incident, an enployee nust first go to his imredi ate
supervisor, then to the executive supervisor who in turn notifies
the Shell supervisor, after which the enployee is to report to
the medic on duty. (EX-12, pp. 14, 12). To M. MCee’'s

know edge, there is supposed to be a first aid kit in the kitchen
with burn ointnment, but everyone goes to the nedic to get the

oi ntnment and report their incident. (EX-12, pp. 19-20).

M. MGee stated that after Caimant finished his hitch on
the Shell Auger, M. Ni chol son placed himon several crew
changes. When C aimant did not show up to work, M. Nichol son
call ed his house and talked to Caimant’s not her, who stated
G ai mant just overslept. (EX-12, p. 11). M. MGCee did not
testify as to why no one wote up a report on Claimnt’s
acci dent .

Yvonnei scka “Ni ck” N chol son

M. Nichol son submtted a signed statenment to Enpl oyer on
Cct ober 23, 2000. The parties stipulated to the adm ssibility of
the statenent as evidence, and wai ved any hearsay objections, in
t he absence of finding M. N cholson and securing his
deposition.?2 (Tr. 8-9). Upon the close of the record M.
Ni chol son had not been found, and his statement was admtted into
evi dence. (EX-20).

M. Nichol son stated that on August 16, 2000, Enployer’s
enpl oyees reported to hi mthere had been a spill in the elevator.
He did not state if he approached Claimant, or if it was C ai mant
who approached him but M. N chol son stated he tal ked to
G ai mant and asked hi m what happened. Cdaimant told M.

Ni chol son the front wheels of his cart got jammed in the el evator
tracks, causing the soup to spill over. M. N cholson asked
Caimant if he hurt hinself, to which Cainmant responded “NO. ~
M. N chol son stated C ai mant continued to work the rest of his
hitch wi thout conplaining of any injury. (EX-20, p. 1). He did
not explain why there was no report generated for Caimnt’s

acci dent .

2 The record renmi ned open to allow the parties an
opportunity to locate M. Nichol son and secure his deposition,
however, their efforts were unsuccessful.



Kevi n Eugene

M. Eugene testified by deposition on February 5, 2002. He
has worked for Delta Catering for five years, spending four of
those years on the Shell Auger as both steward and relief
executive steward. (EX-24, pp. 8-9, 20). Hs duties as steward
are that of a day cook; he is in charge of preparing |unch and
di nner for the crew, and supervises the men working in the
galley. M. Eugene is second in command to the executive
steward, and acts as relief executive steward when the executive
steward is not working. (EX-24, pp. 9, 16). As relief executive
steward, M. Eugene perforns paperwork duties such as preparing
the grocery orders and tinme sheets, conducting daily neetings for
enpl oyees, and ot her general supervisory functions.

Specifically, enployees are to report any accidents to him (EX-
24, pp. 9-10).

M . Eugene shares the duties of conducting daily safety
meetings with the executive steward, conducting all of the
nmeeti ngs when the executive steward is absent, and sone of them
while the executive steward is present. Each day they discuss a
different topic such as knife handling, lifting heavy objects,
how to report incidents, and enphasize any recent accidents to
prevent them from happening again. (EX-24, p. 12). The
i mredi ate reporting of incidents is discussed at the daily
neetings as well as in the enpl oyee handbook and manual , and at
orientation. He testified all enployees have to sign a docunent
verifying they read the handbook and manual . (EX-24, p. 18).

M. Eugene worked wth C aimant on the Shell Auger for a
coupl e of hitches; he thought Cainmant to be an average worker,
and did not know of C aimant ever being reprinmanded or
di sci plined. M. Eugene was working the sane shift as d ai mant
on August 16, 2000. (EX-24, pp. 13, 27). Although he did not
see Claimant’s incident, M. Eugene knew there was soup spilled
because he had to dish out nore to take to the crew. He does not
remenber who told himof the incident, and does not recal
Caimant telling himof the incident. (EX-24, pp. 14-15).

M. Eugene stated C ai mant never told himthat he burned his
hands, or hurt his back, shoulders or neck while working on the
Shell Auger. He testified C ainmant never conpl ained to him of
any injuries or difficulties conpleting work duties while on the
Shell Auger, and O aimant finished out his hitch wthout any
conplaints. (EX-24, pp. 15-16). M. Eugene never talked to
Caimant after Caimant finished his hitch on the Shell Auger,
nor did he try to contact Claimant to ask himto return to work.
M. Eugene first becane aware of Claimant’s claimwen Caimnt’s
| awyer contacted hima few weeks after the incident. (EX-24, pp.



21, 16).

In M. Eugene’s four years on the Shell Auger, he never
heard of any conpl aints about the elevator, and did not know of
any nechani cal problems wth the elevator. He stated the
el evator on the Shell Auger is simlar to one in an office
building, and if the door starts to close you can hit a railing
to open it back up. (EX-24, p. 20). Additionally, M. Eugene
testified there are no first aid supplies in the kitchen, and an
enpl oyee nust see the nmedic for any burn ointnent. However, the
medi ¢ woul d probably let the enpl oyee take the ointnent with him
to use over a period of a few days. (EX-24, p. 25).

Al vin Thomas, Jr.

M. Thomas testified by tel ephone deposition on Decenber 10,
2001. He has worked for Delta Catering for six years, and on the
Shel | Auger is the day cook who prepares neals, checks bedroons
and checks on the rest of the day workers. He is third in
command under the executive steward and the relief executive
steward. (EX-13, pp. 6-7, 16).

M. Thomas worked with C ai mant on the Shell Auger for a
total of five weeks, and was on the Shell Auger on August 16,
2000. (EX-13, pp. 6-7). He stated he did not see Claimant’s
accident, and C aimant never told himhe hurt his neck, back or
shoul ders, or burned his hands while on the Shell Auger. M.
Thomas testified O ai mant never conpl ai ned of having any injuries
while on the Shell Auger. He stated C ai mant never expressed
having any difficulties performng his job duties and conpl et ed
his hitch wthout any problens. (EX-13, pp. 9-10).

M. Thomas testified that two weeks after Claimant left his
hitch, M. N cholson attenpted to call Caimant to find out where
he was and why he did not return to work. M. Thomas first
| earned of Claimant’s conplaint when a | awer called about three
weeks after O ai mant went hone. (EX-13, pp. 11-12). M. Thonmas
never attenpted to call C aimant after they conpleted their hitch
together, and C ai mant never told himafter |eaving the Shel
Auger that he had an accident. He stated there was no “Calvin”
on the Shell Auger at the time of the incident, but there was a
Kevin. M. Thomas did not know of anybody calling him Calvin by
m st ake, and has never heard Claimant call him Calvin. (EX-13,

p. 14).

M. Thomas affirnmed the process of reporting
any incidents on the Shell Auger. |If an enployee has an incident
they are required to go to their inmedi ate supervi sor who woul d



10

then wite a report and take themto the nmedic. This process was
conmuni cated to all of the workers at orientation, in the

enpl oyee handbook and manual, and at daily safety briefings.
(EX-13, pp. 12-13). He confirned this is the procedure an

enpl oyee woul d follow if he burned hinself in the kitchen, adding
that the only place to get burn ointnment is fromthe nedic. (EX-
13, pp. 23-24).

Denni s Swanson

M. Swanson is now retired, but served in the mlitary for
twenty-four years in the nedical field. He then worked in
safety-nedi cal for eight and one-half years on offshore sites.
(Tr. 100-102). Mbst recently, M. Swanson was enpl oyed by
Transocean Sedco Forex as a rig safety training coordinator. Hi's
duties included checking the rig to make sure it was up to par on
all safety and environnmental policies, and that there were no
violations. Additionally, M. Swanson served as the rig nedic.
He operated an on-site “hospital,” and was on call twenty-four
hours-a-day. There was only one nedic on the rig at any
particular tinme, and it was his sole responsibility to adm ni ster
all necessary nedical treatnent. (Tr. 102-104).

M. Swanson was the Shell Auger’s rig nmedic on duty the day
of Claimant’s alleged accident. He testified it was his
Enpl oyer’s, as well as his own policy, to keep a | og of al
patients seen and treated on the rig. (Tr. 105-106). There was
nothing in the nonthly rig treatnent logs for the nonth of August
2000 pertaining to Aaimant. (Tr. 107; EX-2). He did not
testify to the existence of a log entry for the bleach burns
Cl ai mant sustained during his first hitch on the Shell Auger.

When an enpl oyee presented to M. Swanson with a conpl aint,
M. Swanson asked the person a set of questions regarding the
time, place and nature of the incident, and then entered the
information into the log. Wen an injury was involved, an on-
the-job injury/illness report was filled out. Typically, a copy
of this report was provided to Enployer for its records. (Tr.
109-111).

Addi tionally, M. Swanson asked his patients if they had
informed their supervisor of the conplaint being nmade, and, if
they had not, M. Swanson did so at that tinme. M. Swanson had
no recollection of C aimnt ever com ng to himconplaining of
nunbness in his arm or wth any nedical conplaint. (Tr. 112-
113). However, he testified it is possible Cainmnt had come to
see himasking for an opinion and not for treatnent, in which
event no entry is nmade into the nedic log. (Tr. 114).
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Marci a Mar ney

Ms. Marney has worked for the Enployer for nineteen years,
and has served as the general manager for approximately the past
five years. Her duties include investigation of all alleged
acci dents and accident reports.

According to her testinony, it is Enployer’s policy that al
incidents, no matter how m nor, be reported so that an
i nvestigation can take place and an accurate history maintained.
Al'l enpl oyees are subjected to a pre-enploynent orientation in
whi ch the Enployer’s policies are laid out. (Tr. 73-74). This
orientation includes reviewng filns, safety manuals, and
handbooks. After the conpletion of orientation, every enpl oyee
is tested on the material presented and their understanding of it
is made clear in witing.

It is Enployer’s policy to prepare a witten accident report
in every case of a clainmed accident or injury. Additionally,
there are daily and weekly safety neetings for all enployees to
ensure everyone is aware of Enployer’s guidelines and to keep
supervisors current. Wen an accident occurs, the senior person-
i n-charge should i medi ately contact Ms. Marney by tel ephone.
(Tr. 76-75). The one itemrepeated consistently in the
orientation process and enpl oyee manuals is the inportance of
reporting incidents. Since Enployer often hires people of
limted education, safety regul ations and ot her inportant
policies are communi cated frequently and with special attention.
(Tr. 84).

Ms. Marney was familiar with both Caimant’s work site and
his supervisor, M. N cholson, at the tinme of the alleged
incident. In her prior dealings with M. Ni cholson, M. Marney
testified that he had foll owed conpany policy by imediately
reporting accidents to her. (Tr. 77-78).

Ms. Marney first becane aware of Claimant’s all eged acci dent
when she received a notice fromthe Departnent of Labor asking
for conpensation. To the best of her know edge, this was the
first notice to Enployer that C ai mant was seeki ng conpensati on.
(Tr. 78).

Upon being notified of Claimant’s claim M. Marney
contacted M. Nicholson and M. MGCee, who, along with M.
Eugene, provided statenments concerning their know edge of the
events on the day of the accident. (Tr. 79). M. Marney al so
contacted M. Swanson, the nedic, to inquire if he had any
know edge of Claimant’s accident. M. Swanson reported he was
unawar e of any incident involving Caimnt, and he had not
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di stributed any nedication to him (Tr. 79-80). M. Marney
testified it is difficult to conduct an investigation of an
incident two nonths after it occurs, but she did not specify who
she was unable to contact in this matter. (Tr. 81).

Based on her investigation, Ms. Marney concl uded Cd ai mant
accidently spilled sone soup, but sustained no injury.
Furt hernore, she knew of no conplaints or accidents involving the
el evator at the site. (Tr. 83).

On cross-exam nation, Ms. Marney admtted that if M.
Ni chol son or any other enployee had failed to report an acci dent,
they woul d be subject to reprimand. Additionally, Enployer had
no record of an accident in which Cainmnt had allegedly suffered
burns fromspilt bleach. (Tr. 86).

Ms. Marney testified it is Enployer’s policy to keep nore
than one contact nunber for all enployees. These nunbers are
provi ded by the enpl oyee upon being hired. Wen a dispatcher is
attenpting to reach an enpl oyee, they would try all of the
contact nunbers provided. (Tr. 150-152).

Hope Bart hol onew

Ms. Barthol onew has been the personnel dispatcher for
Enpl oyer for the past three years. Her duties include contacting
enpl oyees to go to offshore sites, filing, term nations and
comuni cations regarding future job assignnents. (Tr. 90). Wen
an enpl oyee is sick or cannot make their shift, they contact M.
Bart hol omew. Ms. Barthol onew testified that accident reporting
procedures are communi cated through orientation, by the conpany
and on the rig itself. (Tr. 91). During safety neetings on
site, enployees are instructed to report all accidents
i medi at el y.

Cl ai mant never reported an injury or accident of any kind to
Ms. Barthol onew, and she first becane aware of Claimant’s claim
of injury a few nonths prior to the hearing. (Tr. 92, 96).
Addi tionally, C ainmant never conmunicated to her a desire to seek
the attention of a physician or any other nedical treatnent.
(Tr. 97).

G ai mant was scheduled to return to work on August 25, 2000.
On August 23, 2000, Caimant called the office and stated he
woul d return to work as schedul ed. However, Ms. Barthol onew
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never heard from Cl ai mant again.® She attenpted to contact him
several tines, but her nessages were never returned. On Cctober
4, 2000, after approximately one nonth w thout hearing from
Caimant, Ms. Barthol onmew term nated his enploynent for failure
to contact Enpl oyer and abandoning his work assignnents. (Tr.
93-94, 96)).

Ms. Barthol omew i s responsi bl e for mai ntenance of al
personnel files. \When presented with Caimant’s file she noted
he had been repri manded on May 19, 2000, for failing to check in
with the answering service upon arrival at work. On August 1,
2000, he was sent in froma job site for sleeping on the job.
Finally, on Septenber 1, 2000, he was reprinmanded for not show ng
up to his scheduled shift. (Tr. 95). daimant’s file showed no
medi cal difficulties fromhis pre-enploynment physical, or any
time thereafter. (Tr. 97).

The last tinme Ms. Barthol omew had any contact with C ai mant
was August 23, 2000, two days before he was scheduled to return
to work. Additionally, in her capacity as personnel dispatcher,
Ms. Barthol omew was unaware of any prior or existing conplaints
regarding the elevator at the |location of Claimant’s all eged
accident. (Tr. 97).

Ther esa Beard

Ms. Beard is the niece of Claimant who testified she spends
much of her tinme with him She noted C ai mant has never had an
answering machine in his hone because he would not know how to
operate one. Additionally, M. Beard testified her nother Vickie
Beard, the sister of Caimant who was listed in Enployer’s
records as his alternate contact, did not have an answering
machi ne i n August 2000. (Tr. 148-149).

The Medi cal Evi dence
Gayden Robert, M D.
Dr. Robert, an enmergency room physician, testified by

deposition on Cctober 22, 2001. He was accepted by the parties
as an expert in enmergency nedicine. (EX-1, p. 7). He

3 Claimant testified that during the week of August 21 he
told Ms. Barthol onew he was injured and needed to see a doctor.
Fol l owi ng his emergency roomvisit on August 25, C aimant called
Ms. Barthol omew to request a health insurance claim (Tr. 50-
51). This sequence of events is nore credible and | ogical than
Ms. Barthol onew s testinony.
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first exam ned C ai mant on August 25, 2000, when C ai mant visited
the North Gaks Hospital energency room* C aimant conpl ai ned of
a pi ns-and-needl es sensation in his right shoul der, extending
down his right armto his thunb and fingers. (EX-15, pp. 7-8).

C aimant did not conplain of nor nmention any pain in his neck,
back or legs on this visit. (EX-15, pp. 11-12).°

When Dr. Robert took C aimant’s nedical history, he denied
experiencing any trauma whi ch m ght have caused the pain in his
shoul der and arm (EX-15, p. 10). Dr. Robert specified he would
have asked Claimant if he had been hit in the area that hurt,
phrasing the question in a manner likely to be easily understood
by Caimant, as he does with all of his patients. (EX-15, p.

39). Dr. Robert testified it is reasonable to assune C ai mant
woul d have told himof the alleged accident at this tineg,

al t hough sonetinmes patients do not renmenber an accident which
caused the injury. (EX-15, p. 35).

The fact that shoul der and arm pai n subsi des when d ai mant
lifts his arm above his head, but worsens when he |l owers his arm
is significant; it is common when there is obstruction bl ocking
the nerves as they conme out of the neck, according to Dr. Robert,
who testified such a condition may develop fromtraumatic or non-
traumati c causes, such as severe neck arthritis or degeneration.
He did not opine as to which nethod is nore common. (EX-15, pp.
15, 16-17). Dr. Robert, however, stated Caimant’s alleged
accident is consistent with his injuries, and had d ai mant
informed himof the accident, he would have connected the two as
cause and effect. (EX-15, p. 29). Dr. Robert advised d ai mant
to followup with a neurol ogi st, and opi ned he may need an MRl of
his neck and EMG studi es done to anal yze nerve conduction. (EX-
15, p. 16).

On August 27, 2001, over one year after the alleged
accident, Cainmant visited the energency room agai n, and was
exam ned by Dr. Robert a second tine. Dr. Robert did not
recogni ze Claimant fromhis previous visit, although at the tine
of the deposition he did have a recollection of Caimnt fromthe
second visit. (EX-15, pp. 19-20). daimant told Dr. Robert he
caught and tw sted his armin an el evator one year earlier, and
has since had recurring pain in his right shoulder. (EX-15, p.

4 Dr. Robert has no recollection of this visit, and
testified exclusively fromhis nedical records. (EX-15, p. 50).

> Caimant testified he conpl ai ned of neck, shoul der and arm
pain at this visit, and offered no explanation for the
di screpancy. (Tr. 67).
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20). daimant left out this information in his first visit, but
Dr. Robert testified O aimant was an adequate history-giver who
under stood what was being asked of him (EX-15, p. 50). At the
August 2001 exam nation, O aimant conplained of a deep burning
behind his right shoul der which had flared up a few days prior to
the visit. He did not conplain of pain in his neck, arm back,

or legs. Dr. Robert was unable to diagnose Claimant’s condition
but prescribed Vicodin for the pain and suggested he fol | ow up
with an orthopedic physician. (EX-15, pp. 20-21).

Raul G Reyes, MD.

Dr. Reyes testified by deposition on Cctober 26, 2001. He
is a board-certified general surgeon with a specialty in
orthopedic surgery. (CX-1(b), pp. 6-7). dCdaimant was referred
to Dr. Reyes by his attorney, M. Mtheny. Al though Dr. Reyes
admtted it is typically better to exanmine a patient directly
after an accident, his initial exam nation of C aimant took place
on Septenber 15, 2000, approximtely one nonth after Caimant’s
all eged work injury. (CX-1(b), pp. 12, 14-15).

At that tinme, Caimant told Dr. Reyes he was injured at work
whi |l e pushing a cart with hot soup on it out of an elevator. The
floor of the elevator was uneven with the rig floor onto which he
was exiting. The cart tipped, and he burned his hands while
attenpting to catch the pot of soup. As he tried to stabilize
the pot and pick up the lid, the elevator doors closed on him
striking himin the back and right shoul der blade. (CX-1(b), pp.
16-17). daimant informed Dr. Reyes he saw a nedic the day
followi ng the accident, but he did not seek additional help right
away because he thought his pain and disconfort would eventually
subsi de.

Upon exam nation, C aimant conplained of difficulty
sl eeping, problenms with his neck, aching in his right shoul der,
periodic spasmin his neck and shoul der, and nunmbness/tingling in
his right hand, especially his fingers. Additionally, O aimnt
experienced pain in his |lower back fromtinme to tine. (CX-1(b),
p. 21). Dr. Reyes did not find any evidence of burns on
G aimant’s hands. (CX-1(b), p. 17). Initially, there were no
outward signs of injury, however, exam nation of the cervical
spi ne showed paresthesias of the right upper extremty which Dr.
Reyes believed to be the cause of the tingling sensation of which
G ai mant conpl ained. (CX-1(b), pp. 21-22).

Cl ai mant had noderate stiffness and restricted range of
notion in his neck. No bruising, swelling, deformty, burns,
cuts or inflammtion were visible. (CX-1(b), pp. 23-24). In Dr.
Reyes’ opinion, the tenporary nature of all spasm and the fact
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that he did not observe tightness in Claimant’s back at the tine
of exam nation, does not preclude the existence of spasmin
G aimant’ s back. (CX-1(b), pp. 25-26).

Dr. Reyes further testified despite the absence of objective
visual injuries, people often have nedical problens that cannot
be objectively observed. Such injuries are diagnosed
subjectively, with eighty-five percent of the diagnosis based on
the patient’s nmedical history and conplaints. Fromhis own
observations, Dr. Reyes found Cainmant’s assertions about his
physi cal condition to be credible. (CX-1(b), p. 29).

Dr. Reyes di agnosed the tingling and nunbness in Caimant’s
upper right extremty as paresthesias. In an initial evaluation
like this one, a doctor relies solely on a patient’s conplaints
to make this diagnosis, however, followup testing, such as an
VMRl , CAT scan or EMG study, is used to confirm and eval uate the
patient’s conditions, according to Dr. Reyes. (CX-1(b), pp. 30-
31).

Dr. Reyes al so diagnosed Claimant with a cervical spine
sprain, a |unbosacral spine sprain, a right shoul der sprain and
credi ble conplaints of right upper extremty paresthesias. He
continued to see C ai mant every two weeks, and reconmmended
physi cal therapy consisting of diathermy, steam packs and massage
to the back and neck. Dr. Reyes prescribed d ai mant nedi ci nes
for pain and to help himsleep. (CX-1(b), p. 33). On Decenber
7, 2000, Dr. Reyes took an MRl of Caimant’s |unbosacral spine.
The results indicated a bulging disk at the L4-5 level with three
mllimeters of posterior extension, as well as a central right-
sided disk herniation at the L5-S1 |levels, although there was no
evi dence of pressure on any of the nerve roots. (CX-1(b), pp.

45, 49-51). Dr. Reyes testified Caimnt’s back injuries could
be the result of disk degeneration, but generally a traumatic
event is at the root of such problens. To be positive that

Cl aimant’ s back condition is not the result of a prior injury,
Dr. Reyes stated an MRI woul d be needed prior to each trauma
event. (CX-1(b), pp. 55-57).

Dr. Reyes found Claimant to be tenporarily totally disabl ed
as of his first visit in Septenber 2001. Dr. Reyes opined
G ai mant has not been able to return to work since he started
treating him According to Dr. Reyes, O aimnt has not reached
maxi mum medi cal inprovenent and needs further nedical treatnent.
(CX-1(b), p. 83). He testified he could not help O aimnt, but
woul d defer to the opinions of two orthopedi c surgeons and one
neur osurgeon. (CX-1(b), p. 84).

Robert T. MAffee, MD.
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Dr. MAffee, an orthopedic physician, testified by
deposition on Cctober 11, 2001. He exam ned C ai mant on June 3,
1997, for neck injuries sustained when he tripped and fell while
carryi ng bookshelves at work. O aimant conpl ai ned of neck pain
and occasi onal nunbness to the right shoulder. (EX-16, pp. 6-7).
Dr. McAffee diagnosed Claimant with a cervical strain, advised
himto do exercises, and excused himfromwork for one nonth.
(EX-16, pp. 9-10).

Dr. McAffee followed Claimant’s injury progress over the
followi ng six nonths. In August 1997, the pain had worsened, and
Dr. MAffee prescribed physical therapy and restricted Caimnt’s
work duty to mld lifting. (EX-16, p. 13). At his last visit on
Novenber 18, 1997, C aimant indicated he still had some mld
pain, but it had greatly inproved and was sonething he could live
with. Dr. MAffee thought the injury and synptons had resol ved,
and stopped followng Claimant at this tine. (EX-16, pp. 17,

22). X-rays of Claimant’s cervical spine were normal, as were
the range of motion in his neck and neurol ogi cal exam nation of
his upper extremties. Dr. MAffee opined the pain was nuscul ar
inorigin. At no tinme during his treatnent of Caimant did Dr.
McAf f ee conduct any CAT scans or MRl tests, although he testified
to the possibility that Caimant’s injury could turn out to be
sonet hing nore serious, such as a disk injury. (EX-16, pp. 15,
17-18).

Claimant returned to Dr. McAffee's office on February 12,
2001, for his Social Security Adm nistration disability
determ nati on and was exami ned by Dr. MAffee' s associate, Dr.
Fl ambough. (EX-16, p. 19). As part of his nedical history,
Caimant told Dr. Flanmbough of his alleged accident on August 16,
2000, and that he had started having pain in his shoul der and
chest on August 17, 2000. (EX-16, pp. 19-20).

On this visit, daimnt conplained of pain around the right
shoul der, the upper quadrant of his body and the anterior chest.
He al so reported he had nunbness and pain in his fingers, but it
had subsided. (EX-16, p. 19). Dr. MAffee testified that,
al t hough the sanme shoul der was involved in each incidence, the
injuries were not necessarily the sane. (EX-16, p. 22). He also
testified he would defer to Claimant’s treating physician, Dr.
Reyes, for any opinion as to Caimant’s current physi cal
condition. (EX-16, p. 21).

Joe Al nond Morgan, M D
Dr. Morgan, an orthopedic surgeon, testified by deposition

on Novenber 28, 2001. He was accepted by the parties as an
expert in orthopedic surgery. (EX-11, p. 5). Dr. Mrgan was
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hired by Carrier to conduct a physical exam nation of C ai mant,
whi ch took place on July 2, 2001. d aimant provided Dr. Morgan
with his nedical history, including the details of the alleged
acci dent and the doctors he has since visited. (EX-11, pp. 30,
6-7). Cdaimant informed Dr. Morgan that his synptons included
pain in his right shoul der and back, nunbing of the | egs and
right arm swelling of the feet and occasionally his | egs would
junp. He reported he was taking Vicodin for pain. Dr. Mrgan
felt Caimnt was an adequate hi story-giver who was able to
under stand t he questions asked of him (EX-11, pp. 7, 9).

Dr. Morgan conducted a physical exam nation of C aimant and
did not find any abnormalities. Specifically, Caimnt had full
range of notion in all of his upper and |ower extremties, there
was no tenderness of the spine and refl exes and nuscl es al
appeared normal. (EX-11, pp. 10, 12). There was no nerve
i nvol venent in the upper or lower extremties, and a Babi nski
test indicated that the brain and spinal cord activity were
normal. Dr. Morgan found no orthopedic or neurol ogic
abnormalities in Claimant’s spine or extremties, but he
suggested a nyel ogram and CT scan of Caimant’s back before
conducting any surgery. (EX-11, pp. 13-14, 23).

X-rays taken by Dr. Mdrgan showed spur formations of
Caimant’ s cervical spine, |ower thoracic spine and |unbar spine,
indicating an arthritic process in those |ocations which had been
occurring for at |east several years. Dr. Mrgan testified this
is a normal, degenerative condition. (EX-11, pp. 16-17). Dr.
Morgan al so conducted MRl tests, with findings in the | unbar
spi ne and evi dence of inpingenent syndronme in the right shoul der.
These findings were inconsistent with the physical exam nation,
whi ch was normal. Dr. Morgan, however, placed nore credence on
the exam nation than the MR findings, and testified radiol ogists
often require the two to be correlated. (EX-11, pp. 23-25).
Absent any physical exam nation abnornmalities, Dr. Mrgan
considered the MRl findings to be degenerative in nature.

Dr. Morgan also performed a hand grip test on C ai mant,
whi ch he used as a neasure for the validity and sincerity of
Claimant’ s conplaints. The test consisted of five different
grips which were neasured in pounds by the forceful ness of
Caimant’s grip. (EX-11, p. 17). Results of a healthy person
forma bell shaped curve. Results of Claimant’s test, however,
formed a flat curve, indicating to Dr. Mrgan that C ai mant put
forth mnimal effort and basically did not try. Dr. Mrgan
testified this test is subjective in nature, but well-recognized
inthe field of hand surgery. (EX-11, pp. 18-20).

Dr. Mdrgan found C aimant to be at maxi num nedi ca
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i nprovenent, not in need of surgery, and with no work-rel ated
disability or inmpairnment. (EX-11; 26-28).

Brian G Mirphy, Ph.D

Dr. Murphy, a psychol ogist, testified by deposition on
January 14, 2002. He has been practicing psychology in the
private sector since 1984, limting his practice solely to
di agnostic testing and psychol ogi cal evaluations. He is
currently the director of the Psychol ogy Departnent at Charity
Hospi tal of Bogal usa, LA. (CX-1(f), pp. 5-6). Additionally, he
has been enpl oyed to do psychol ogi cal evaluations for the office
of conmmunity services, child custody evaluations and disability
eval uations for the Social Security Admnistration. (CX-1(f), p.
6). Dr. Murphy occasionally does evaluations for vocati onal
rehabilitation agencies, however he is not a |icensed vocati onal
rehabilitation counselor. (CX-1(f), p. 8). The authority to do
generic types of evaluations such as determning a patient’s
mental status, conpetency and potential is inclusive of being a
psychol ogi st. (CX-1(f), p. 8-9).

Dr. Murphy adm nistered specific testing to C ai mant on
April 26, 2001, at the request of the Disability Determ nation
Services of the Social Security Adm nistration. (CX-1(f), p.
10). Dr. Murphy performed a nental status exam nation, an
intellectual test and an adaptive behavi or assessnent. (CX-1(f),
pp. 11-12). Dr. Murphy nmet with Caimant one tinme for
approxi mately one and one-half hours. Caimant drove hinself to
Dr. Murphy's office. (CX-1(f), p. 37). According to Dr. Mirphy,
Cl ai mant seened cooperative and credible, with no intent to
deceive. (CX-1(f), p. 51; CX-2, p. 2). After testing, Dr. Mirphy
provided a witten report including his interpretations of the
data and any di agnostic inpressions. The Social Security
Adm ni stration did not ask himto nmake a determ nati on whet her
G ai mant could “pursue nmeani ngful work activity and gai nful
enpl oynent ,” and was expressly cautioned agai nst doing so. (CX-
1(f), pp. 17, 18).

The only medical records Dr. Miurphy reviewed in connection
with Caimant were the report of Dr. Flanbough and the MR report
of Dr. Mask. (CX-1(f), pp. 20-21). Dr. Murphy does not typically
rely on doctors’ nedical opinions before making his own objective
determinations. Oten, as in the present case, the additional
doctors’ reports have little or no direct relation to the
i ndi vidual s psychol ogi cal evaluation. (CX-1(f), p. 46).

Dr. Murphy conducted several tests related to Claimant’s
intellectual and functional capacity. (CX-1(f), p. 23). A
Wechsl er Adult Intelligence Scale, Third Edition (WAIS-3), was
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performed to determine his 1Q An adaptive behavior inventory
call ed The Scal es of I|ndependent Behavi or, Revised Version, was
al so perforned to determne Caimant’s functional capacity. (CX-
1(f), p. 23).

The WAIS-3 test provides three types of 1Q scores. First, a
verbal skills score determ nes how the left side of the brain is
functioning. Second, an individual’s performance 1Q tests the
right side of the brain which controls organizational, perceptual
and spatial -aptitude abilities. Both of these criteria are
generated fromfive sub-tests. Finally, a conbination of the two
previ ously nentioned scores yield a total evaluation of how well
C aimant perfornmed in relation to other individuals his age.
(CX-1(f), pp. 24-25). The three scores are often useful in
determ ning a person’s success in future endeavors. (CX-1(f), p.
26) .

Cl aimant scored a 75 on the performance and verbal aspects
of the WAIS-3 test, placing himin the fifth percentile. This
i ndi cates that out of those who took the test, his skills were
conparable to the |lower five percent of his age group. C ai mant
had a full scale 1Q of 73, which placed himin the fourth
percentile of individuals his age. These are borderline scores
between mld nental retardation and | ow average intelligence.
(CX-1(f), pp. 30-31). Dr. Mirphy explained a person who had a
score of 59 or below on the WAIS-3 test woul d be consi dered
mentally retarded by the Social Security Adm nistration, and, by
their standards, would be considered per se disabled. A person
i ke Caimant, however, who scored in the borderline range, would
typically have to show sone kind of secondary handi cap to be
consi dered di sabled. (CX-1(f), pp. 32-33).

Nevert hel ess, scores as low as Claimant’s do not usually
occur without reason. Low IQ scores are either a product of
soci o-cul tural factors, neurol ogical dysfunctions or a
conbi nation of the two. Dr. Mirphy opined Claimant’s low I Q
score was |likely due to a neurol ogical abnormality. 1In his
opi nion, C aimant has always had these conditions and, because
there was no evidence of trauma to Claimant’s head, it was
unlikely his work injury aggravated his neurol ogi cal problens.
(CX-1(f), p. 34).

The Scal es of | ndependent Behavi or, Revised Version, is
primarily based on what the patient tells the doctor he can or
cannot do, assuming the patient is honest. (CX-1(f), p. 27).
Caimant’s results were in the first percentile for all domains
tested. Adaptive behavior assessnent results are usually higher
than 1Q testing, and Dr. Mirphy concluded d ai mant’s physi cal
problens at the tinme of testing caused this decline. (CX-1(f),
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p. 35). Dr. Miurphy noted O ai mant conpl ai ned of back pain during
his exam nation. Mreover, according to Dr. Mirphy, C aimnt
appeared to be suffering fromactual authentic pain. (CX-2, p.
2).

Dr. Murphy’'s overall inpression of Claimant’s functiona
capacity was that C ai mant had probably al ways been a sl ow
| earner with academic difficulties in school. He opined that

even if Claimant had been at his very best it was unlikely his 1Q
score would increase by nore than a few points. A man with
Caimant’s intellectual abilities is functioning at a fifteen or
si xteen-year-old |l evel, rather than that of a fully mature adult.
According to Dr. Mirphy, an individual at this |evel could

possi bly have difficulties when asked about a prior nedical
history or injury. (CX-1(f), pp. 58-59; CX-2, p. 2). For
exanple, there is about a sixty percent chance C ai mant woul d
understand the word “trauma,” if asked. (CX-1(f), p. 60).

Wth regard to his adaptive behavior, Dr. Mirphy expected
Claimant to obtain results consistent with his | ower/borderline
intelligence level. However, test results indicated C ai mant was
functioning at a nentally retarded |evel at the tinme of
exam nation. Dr. Mrphy believed d ai mant woul d have perforned
consi derably higher on these tests but for the injuries O ai mant
had previously sustained. (CX-1(f), pp. 38-39).

Dr. Murphy was not surprised that a man with C ai mant’s
intellectual abilities had been able to maintain consistent
enpl oynment for nunmerous years. He did not feel Claimant’s
intellectual abilities necessarily precluded himfromfinding
enpl oynent. However, due to his intellectual problens, C ainmnt
woul d certainly be at a conpetitive di sadvantage in seeking
enpl oynment in the marketplace. (CX-1(f), p. 56; CX-2, p. 2).

The Vocational Evi dence
Angel i ki Kanpitsis

Ms. Kanpitsis is a licensed rehabilitation counselor in
Loui siana and certified by the Departnent of Labor. | have
accepted Ms. Kanpitsis as an expert in the field of vocational
rehabilitation counseling. (Tr. 116-118).

Ms. Kanpitsis was asked to generate a vocational eval uation
with regard to Caimant, based on a neeting with d ai mant,
Cl ai mant’ s deposition, enploynment records and nedi cal reports.
(Tr. 118).

Ms. Kanpitsis net wth Caimant on January 24, 2002, at
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whi ch tinme she gathered general information about his condition
and physical limtations, and conducted “the Wodcock-Johnson
Tests of Achievenment, Revised.” Through the interview and tests,
Ms. Kanpitsis discovered Caimant clainmed to have injured his
neck, back and shoul der at work, but he felt his neck and

shoul der condition had inproved approxi mately ninety-nine
percent. (Tr. 119). H's main conplaints at the eval uation were
fromhis | ower back, as well as pain in both legs resulting from
his back injury. Cainmant asserted he has difficulty standing in
a stationary position for nore than ten mnutes, clinbing stairs,
reachi ng, stooping, bending, kneeling and lifting in excess of
ten pounds. He also told Ms. Kanpitsis he once had problens with
his grip strength, but not anynore. He reported his left |eg
throws himoff bal ance when wal ki ng, and he suffers fromspasmin
his |l egs and | ower back, resulting in cranmping. (EX-23, pp. 3-
4) .

According to the tests admnistered, Claimant is a
functional illiterate. He reads at the second grade |evel, and
woul d thus have difficulty reading sinple docunents and
conpleting sinple forns. (Tr. 120). daimant would |ikely need
assi stance conpleting job applications, but does have basic math
skills required to count noney and nmake change. Ms. Kanpitsis
testified Caimant would be able to performthe duties of a toll-
taker or parking garage attendant, but not something nore conpl ex
such as operating a credit-card machine. Additionally, he could
be trained to conplete sinple logs or charts if they were
repetitive in nature. M. Kanpitsis was optim stic concerning
the possibility of finding enploynent for aimant. (Tr. 121).

Ms. Kanmpitsis reviewed Claimant’s nedical reports in which
Dr. Reyes, Claimant’s treating physician, opined O ai mant has not
yet reached MM, but Dr. Mrgan found d ai mant was not in need of
any further treatnment and could return to work w t hout
restriction. Dr. Mirphy, a psychologist, found C aimant to have
a borderline 1Q of 73 and opined C ai mant was an overall slow
| earner. (Tr. 122).

Additionally, Ms. Kanpitsis conducted a transferable skills
anal ysis. She found Caimant to have transferable skills. Using
this data, Ms. Kanpitsis perforned a | abor market survey. Using
research done at the Bureau of Labor and Statistics, she
attenpted to identify the average wages of enployees with simlar
transferable skills. (Tr. 123) WM. Kanpitsis contacted all of
the potential enployers in her |abor market survey to determ ne
the duties of such jobs and if jobs were available. (Tr. 124).

Based on Dr. Mdrgan’s opinion that C ai mant had reached MM
and was capable of returning to his regular work duties, M.
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Kanpitsis | ocated several jobs as a galley hand. These positions
had an annual sal ary between $19, 106. 50 and $23, 744. Mk.
Kanpitsis also identified a nunber of custodial positions,
including one in Jefferson Parish paying $10, 718 per year. (Tr.
125).

Ms. Kanmpitsis' interpretation of Dr. Reyes’ opinion
regarding Claimant’s condition was that C ai mant has not yet
reached MM and is unable to work at this tinme. (Tr. 127). She
was al so aware of an MRl showi ng C ai mant had a bul ge at the L4-5
| evel and a central right-sided herniated disk at the L5-S1
level. (Tr. 131). Nevertheless, M. Kanpitsis identified
enpl oynment opportunities assum ng C ai mant had reached MM and
was restricted to light, nmediumlight or sedentary work. (Tr.
126). Taking into account C aimant’s age, education and work
experience, jobs were found at each of the work restriction
| evel s nentioned above. (Tr. 127).

Ms. Kanpitsis has been successful in the past finding
enpl oyment for individuals with simlar educational and physical
characteristics as CHaimant. All of the jobs identified in her
reports were located within a fifty-mle radius of Caimant’s
| ocal comunity. (Tr. 130,123). She was confident that even if
Claimant were to be restricted to light or sedentary work, there
were jobs highlighted by her |abor market survey d ai mant woul d
be able to perform (Tr. 130).

Ms. Kanpitsis specifically discussed positions as a personal
care assistant and a direct care worker at Horizon House Shelter.
The positions were described by the enployer as simlar to a
“sitter” job where the enpl oyee watches over another person who
is usually nmentally retarded or a mnor, and at tinmes may assi st
the person with independent daily living skills. (Tr. 133).
These jobs pay $5.15 and $6. 00 per hour, and are consi dered
sedentary. Physical demands do not include bending, stooping,
squatting or craw ing, however, reaching, handling and fingering
are done occasionally, as is light lifting of under five pounds.
(EX-23, pp. 26-27). After Ms. Kanpitsis inforned the enployers
about Claimant’s intellectual and physical capabilities, they
still agreed to consider himfor the position. (Tr. 134).

A trainer position at Strawberry Fields, a hone for the
mentally ill, was also identified. This job fell under the |ight
category of work, and woul d invol ve occasi onal bendi ng, stooping
and lifting of up to twenty pounds. M. Kanpitsis again asserted
there was no educational requirenents for these types of
positions. Moreover, if provided with the proper training and
instructions, Claimant could learn to assist the individuals.
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(Tr. 136-137).

Wth regard to the security guard positions at Inter-Parish
Security in Hanmmond and Vi nson Guard Service in Laconbe, both
j obs required wal ki ng or standi ng seventy percent of the tine.

The Contentions of the Parties

Cl ai mant contends he suffered injuries to his back, neck and
shoul ders, as well as burns on his hands, at work on August 16,
2000. He argues his testinony regarding the details of the
accident and injury, along with the respective corroboration of
wi tnesses, sufficiently establishes a prima facie case |inking
his accident to his injuries, which Enployer/Carrier have failed
to refute. O aimant asserts Enployer/Carrier can show no
prejudi ce sufficient to conplain of the tineliness of the notice.
Gl aimant al so contends his |ack of malingering and eagerness to
return to work bolster his credibility and the truthful ness of
his testinony. He maintains he is tenporarily totally disabl ed,
and his termnation by Enployer was in bad faith. C aimant prays
for recognition of the merits of his claim and
Enpl oyer/ Carrier’s i mmedi ate paynent of sane.

Enpl oyer/ Carrier argue Claimant is an unreliable and
i ncredul ous witness. They contend Clainmant’s conplaints are
i nconsi stent and vague, and the nedical evidence contradicts any
causal link between Claimant’s all eged accident and his injuries.
Furt hernore, Enployer/Carrier contend that the fact of accident
and injury was not corroborated by any wi tness, therefore
Caimant failed to establish a prima facie claimof injury. In
the alternative, Enployer/Carrier argue that Caimant’s two-nonth
delay in reporting his injury prejudi ced Enpl oyer/Carrier,
depriving them of an effective investigation.

I'V. DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. VMoris v. Eikel, 346 U. S
328, 333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F.2d 144
(D.C. Gr. 1967). However, the United States Suprene Court has
determ ned that the "true-doubt” rule, which resolves factual
doubt in favor of the C ainmant when the evidence is evenly
bal anced, violates Section 7(c) of the Adm nistrative Procedure
Act, 5 U S.C. Section 556(d), which specifies that the proponent
of a rule or position has the burden of proof and, thus, the
burden of persuasion. Director, OMP v. Geenwich Collieries,
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512 U.S. 267, 114 S.Ct. 2251 (1994), aff’g. 990 F.2d 730 (3rd
Gr. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determne the credibility
of wtnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of
any particul ar nedical exam ners. Duhagon v. Metropolitan
St evedore Conpany, 31 BRBS 98, 101 (1997); Avondal e Shi pyards,
Inc. v. Kennel, 914 F.2d 88, 91 (5th G r. 1988); Atlantic Mrine,
Inc. and Hartford Accident & Indemity Co. v. Bruce, 551 F. 2d
898, 900 (5th Cir. 1981); Bank v. Chicago Grain Trinmers
Associ ation, Inc., 390 U S. 459, 467, reh’g denied, 391 U S. 929
(1968) .

A. The Conpensabl e Injury

Section 2(2) of the Act defines “injury” as “accidental
injury or death arising out of or in the course of enploynent.”
33 US.C 8 902(2). Section 20(a) of the Act provides a
presunption that aids the Caimant in establishing that a harm
constitutes a conpensable injury under the Act. Section 20(a) of
the Act provides in pertinent part:

In any proceeding for the enforcenent of
a claimfor conpensation under this Act
it shall be presuned, in the absence of
substanti al evidence to the contrary-
that the claimcones within the

provi sions of this Act.

33 U.S.C. § 920(a).

The Benefits Review Board (herein the Board) has expl ained that a
cl ai mant need not affirmatively establish a causal connection
between his work and the harm he has suffered, but rather need
only show that: (1) he sustained physical harmor pain, and (2)
an accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harm or pain.
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981), aff’d sub
nom Kelaita v. Director, OANCP, 799 F.2d 1308 (9th Cr. 1986);
Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140 (1991);
Stevens v. Tacoma Boat Building Co., 23 BRBS 191 (1990). These
two el enments establish a prima facie case of a conpensabl e
“injury” supporting a claimfor conpensation. |d.

1. daimant’'s Prina Faci e Case
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In the case at hand, C aimant asserts he had an acci dent at
wor k on August 16, 2000, whereby in an attenpt to catch a falling
pot of soup, his body was caught and twi sted in an el evator which
resulted in injury to his arm shoul der and back. He clains
everyone in the kitchen knew of his accident and injuries, and
that he reported his injury to his supervisor, but was told not
to fill out an injury report. The next day when he reported to
the medic, M. Swanson, that his armfelt nunmb, M. Swanson told
hi m he probably just slept on his armwong. Wthin one week,

G ai mant sought treatnment fromthe energency room where Dr.
Robert concluded C ai mant suffered fromcervical stenosis, or
nerve obstruction in the neck. On Septenber 15, 2000, C ai mant
was treated by an orthopedi c surgeon, Dr. Reyes, who di agnhosed
himw th sprains in his cervical spine, |unbosacral spine and
ri ght shoul der, as well as credible conplaints of right upper
extremty paresthesias. It is Claimant’s position that these
injuries are the direct result of his August 16th acci dent.

Enpl oyer/ Carrier maintain the position that Caimant’s
acci dent never occurred, and even if it did, it did not result in
the aforenentioned injuries. Enployer/Carrier rely heavily on
the fact that there is no report of Caimant’s accident or
injury, as is required by conpany policy. They also produce
testinony indicating none of the fact witnesses actually saw the
accident or were told by Caimant he suffered injury therefrom
Enpl oyer/ Carrier also contend if Claimant truly sustained an
accident and injury, it should have been recorded in M.
Swanson’s nedic log, as well as the energency room physician’s
report. The evidence indicates Caimant told neither of these
treating sources about his accident, thereby disproving any
causal connection between the accident and injury. For these
reasons, it is Enployer/Carrier’s position that C ai mant has
failed to establish a prima facie claim

Cl aimant’ s credi bl e subjective conplaints of synptons and
pain can be sufficient to establish the elenent of physical harm
necessary for a prima facie case and the invocation of the
Section 20(a) presunption. See Sylvester v. Bethlehem Steel
Corp., 14 BRBS 234, 236 (1981), aff’'d sub nom Sylvester v.
Director, OANCP, 681 F.2d 359, 14 BRBS 984 (CRT)(5th Cir. 1982).

In the present matter, O aimant has established sufficient
evi dence to invoke the Section 20(a) presunption. Medi cal
evi dence shows C ai mant sustai ned neurological injury to his
ri ght shoul der, armand | ower back. Caimant first conpl ai ned
about these injuries the day after his accident, and has since
seen several doctors for treatnent. The testinonial evidence of
fact witnesses corroborates the occurrence of Cainmant’s acci dent
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or “incident” on August 16, 2000, and working conditions

invol ving a gap between the floor and the el evator which could
have caused the incident resulting in the alleged harm or pain.
Furthernore, the nmedi cal evidence establishes that C aimant
credibly suffers fromreported pain, which could be the result of
trauma sustained in the accident.

Thus, d aimant has established a prima facie case that he
suffered an "injury" under the Act, having established he
suffered a harmor pain on August 16, 2000, and his working
conditions and activities on that date coul d have caused the harm
or pain sufficient to invoke the Section 20(a) presunption.

Cairns v. Matson Terminals, Inc., 21 BRBS 252 (1988).

2. Enployer’s Rebuttal Evidence

Once claimant’s prima facie case is established, a
presunption is invoked under Section 20(a) that supplies the
causal nexus between the physical harmor pain and the working
condi ti ons which coul d have cause them

The burden shifts to the enployer to rebut the presunption
wi th substantial evidence to the contrary that claimnt’s
condition was neither caused by his working conditions nor
aggravat ed, accelerated, or rendered synptomati c by such
conditions. See Conoco, Inc. v. Director, ONCP [Prewitt], 194
F.3d 684, 33 BRBS 187 (CRT)(5th Cr. 1999); Gooden v. Director
OANCP, 135 F.3d 1066, 32 BRBS 59 (CRT)(5'" Gir. 1998); Lennon v.
Waterfront Transport, 20 F.3d 658, 28 BRBS 22 (CRT)(5th Cr.
1994). "Substantial evidence" neans evidence that reasonable
m nds m ght accept as adequate to support a conclusion. Avondale
Industries v. Pulliam 137 F.3d 326, 328 (5'" Cir. 1998).

Enpl oyer nust produce facts, not speculation, to overcone
the presunption of conpensability. Reliance on nere hypotheti cal
probabilities in rejecting a claimis contrary to the presunption
created by Section 20(a). See Smth v. Seal and Term nal, 14 BRBS
844 (1982). The testinony of a physician that no rel ationship
exi sts between an injury and a claimant’s enploynent is
sufficient to rebut the presunption. See Kier v. Bethlehem Steel
Corp., 16 BRBS 128 (1984).

When aggravation of, or contribution to, a pre-existing
condition is alleged, the presunption still applies, and in order
to rebut it, enployer nust establish that claimnt’s work events
neither directly caused the injury nor aggravated the pre-
existing condition resulting in injury or pain. Rajotte v.
General Dynam cs Corp., 18 BRBS 85 (1986). A statutory enpl oyer
is liable for consequences of a work-related injury which
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aggravates a pre-existing condition. See Bludworth Shipyard,

Inc. v. Lira, 700 F.2d 1046 (5'" Cir. 1983); Fulks v. Avondale

Shi pyards, Inc., 637 F.2d 1008, 1012 (5'" Gir. 1981). Al though a
pre-existing condition does not constitute an injury, aggravation
of a pre-existing condition does. Volpe v. Northeast Mrine
Termnals, 671 F.2d 697, 701 (2d G r. 1982). It has been
repeatedly stated enpl oyers accept their enployees with the
frailties which predi spose themto bodily hurt. J. B. Vozzol o,
Inc. v. Britton, supra, 377 F.2d at 147-148.

In the instant case, Enployer/Carrier have presented
substantial countervailing evidence to rebut the presunption that
G ai mant’ s enpl oynent caused, contributed to or aggravated his
condi tion.

Enpl oyer/ Carrier presented the nedical records and testinony
of Dr. Morgan, as well as that of other fact w tnesses, to rebut
the Section 20(a) presunption. After reviewing MRI's, conducting
a physical exam nation, and taking X-rays, Dr. Mrgan was of the
opinion, to a reasonable nedical probability, Caimnt’s
condition is attributable to the degenerative changes that occur
naturally in the aging process. M. Swanson provi ded evi dence
establ i shing C ai mant never reported his injury to himor the
executive steward, as required by conpany policy, and co-workers
testified Caimant conpleted his hitch w thout conplaint of
injury or difficulty conpleting his work. Numerous fact
wi t nesses al so denied knowi ng of any injury to Caimant, directly
contradicting Claimant’s testinony. Dr. Robert testified that on
Claimant’s visit to the energency room Caimant did not nention
t he acci dent when asked what caused his pain. Because
Enpl oyer/ Carri er have presented substantial countervailing
evi dence through Dr. Mrgan’s opinion and the testinony of fact
Wi tnesses to rebut the presunption that C aimant’s enpl oynent
caused, contributed to or aggravated his condition,

Enpl oyer/ Carrier have nmet their burden in rebutting the Section
20(a) presunption

3. Weighing AIl O The Evidence

If an adm nistrative |aw judge finds that the Section 20(a)
presunption is rebutted, he nust weigh all of the evidence and
resol ve the causation issue based on the record as a whol e.
Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985); Director
ONCP v. G eenwich Collieries, supra.

Initially, Enployer/Carrier argue Claimant’s testinony is
i nconsi stent and unreliable, and they presented various fact
Wi tnesses to contradict his testinony and attack his credibility.
Cl ai mant asserts he called for M. MGee to help himw th the
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soup nmess, and that M. MGCee saw the gap between the el evator
and the floor. Caimant also testified that when they returned
to the kitchen, M. MGee saw the burns on C aimant’s hands and
told Caimant to put sonme creamon them Although M. MGCee
testified he did help clean up the ness, he further testified he
did not hear aimant call for him nor did C ai mant point out
the gap between the elevator and the floor. Likew se, M. MGCee
did not see Claimant’s burns or tell himto put creamon them

He testified while there is supposed to be a first aid kit in the
kitchen, everyone always goes to the nmedic for burn cream

Cl ai mant al so testified everyone in the kitchen knew of the
accident and saw his burns, and he specifically showed his hand
burns to M. N chol son and M. Eugene. M. Eugene testified he
only knew of the accident because he had to dish out nore soup,
not because Claimant told him and he never saw C ai mant’s burns.
M. Nicholson did not testify, but a statenent he provided to
Enpl oyer has been submtted into evidence. |In that statenent,
M. N chol son asserted Cainmant told himabout the accident and
the wheels of the cart catching in the elevator tracks, but did
not tell himhe was hurt in any way. The statenent nentions
nothing of aimant’s burns. M. Thomas, who was in the kitchen
on August 16, 2000, also testified he did not see Claimant’s
burns, or know of any injury C ainmant sustained while on the
Shel | Auger.

Gl aimant could offer no explanation for the discrepancy
between his testinony and that of M. MGee, M. Eugene, and M.
Thomas. C ai mant changed the details of his story on direct and
cross-exam nation, but at all tines maintained the position that
t hese gentl enen knew of the accident and saw his burns. Enpl oyer
rewards its enpl oyees when they have fewer accidents, and
Cl ai mant argues these witnesses were trying to maintain their
perfect record of no accidents by covering this incident up, and
denying the existence Claimant’s injuries. That, however, is
insufficient evidence to overcome Claimant’s faulty testinony,
and | find Caimant was not being conpletely truthful in his
recol l ection of the events of August 16, 2000.

Enpl oyer/ Carri er enphasize if Cainmant had an acci dent or
injury, it should have been witten up and reported i nmedi ately.
Al'l of the witnesses who were enpl oyees of Enpl oyer described the
procedure for reporting incidents which is to go to the i medi ate
supervisor, then the executive steward, the Shell supervisor, and
finally the nedic. At the tine of the accident, M. N chol son
was executive steward, M. Eugene was relief executive steward,
and M. Thomas was third in command as head cook. The evidence
shows M. Nicholson and M. Eugene were aware of Claimant’s
accident. It also shows Enployer’s conpany policy is to report
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all accidents or injuries, no matter how small. Ms. Marney,
Enpl oyer’ s general manager, testified Enpl oyer investigates every
reported incident, and often Shell will investigate even if an

acci dent coul d have happened. She also testified, along with the
rest of the enpl oyee-w tnesses, that this procedure is detailed
in the enpl oyee handbook and manual, and enphasi zed at daily and
weekly safety neetings. |In addition to the witten report, a
senior person in charge is to tel ephone her directly regarding
any incidents.

The evidence is unclear as to who is supposed to conplete
the witten report - whether it should be the injured enpl oyee or
the supervisors. Caimant reported his accident to his executive
steward, as required by conpany policy, who, apparently, should
have then reported it to the Enployer. | find it reasonable to
beli eve O ai mant was under the inpression he did all he had to do
as far as reporting his accident and injuries to the Enployer,
and Enployer/Carrier’s argunent to the contrary is not sufficient
to di sprove the occurrence of the accident/injury.

Enpl oyer/ Carrier also rely on the fact that Caimant’s
injuries were not recorded in M. Swanson’s nedic |og, thus
di sprovi ng any causati on between his accident and injuries.
Claimant testified he visited M. Swanson on August 17, 2000,
about nunbness and throbbing in his right armand neck. He told
M. Swanson it felt |like he slept on his armand neck wong, and
testified M. Swanson replied it was probably just that. M.
Swanson testified when nen cone to himw th such synptons and
seek an opinion, but not treatnment, as C ai mant had, he probably
woul d not wite it up in his log. He further stated he had told
ot her enpl oyees simlar things without recording themin his |og.
C aimant did not visit the nedic again because he finished his
hitch on the rig, and flew to shore the next norning. |
therefore, find daimant was truthful in his testinony regarding
his visit to M. Swanson, and Enployer/Carrier have failed to
prove the absence of a log entry contradicts his testinony.

There is confusion and conflict of testinony regardi ng what
happened after Claimant left the rig on August 18, 2000.
Claimant testified he was to report back to work one week | ater,
on August 25, but instead he went to the emergency room
expl aining he waited in hopes his pain would go away. He
asserted prior to that date he had several conversations with co-
enpl oyees of the Enployer, testifying “there were several tines
where | called and they called.” Specifically, he stated he had
talked to M. Ni chol son and M. Eugene, who each asked himif and
when he would be returning to work. Cainmant told them he was
injured and could not work. M. Eugene, M. Thomas, and M.
McGee, however, testified they did not talk to Caimnt after he



31

left, or try to contact himwhile he was at hone. M. Thonmas did
state that M. Nicholson attenpted to contact C ai mant at hone,
but was unsuccessful. They all testified they did not know of
Claimant’s injuries or present clainms until his |awer called the
rig a few weeks after the accident occurred. d ainmant could

of fer no explanation for this discrepancy, and | thus find his
testinony regarding this matter was not truthful.

Claimant also testified Ms. Barthol onew, as well as another
| ady naned “Dee” and yet another unidentified |ady, called him
the week of August 20. dainmant told them he was hurt, and he
had to go to the doctor to find out what was wong with him
Claimant also testified that during the week of August 28, after
he visited the energency room he talked to Ms. Barthol onew about
filing a health insurance claimto see a neurologist. At that
time she informed himthat, as far as she was concerned, he did
not have a job anynore. dainmant then retained counsel, under
the belief he was wongfully term nated.

Enpl oyer/ Carrier presented the testinony of Ms. Barthol onew,
who asserted she only had one conversation with C ai mant, and
that was on Wednesday, August 23, where he told her he would
report to work that Friday. M. Bartholonmew is the person
enpl oyees report to if they are too sick to go to work, and she
cl ai med she never received any notice from C ai mant that he was
not able to work. Ms. Bartholomew testified that after he did
not report for work as schedul ed, she repeatedly attenpted to
contact Claimant, and even | eft nessages on his answering
machi ne, but he never responded. She clained she never talked to
G ai mant about health insurance clainms, nor told himhe was
fired. M. Bartholomew testified she did not term nate C ai mant
until Cctober 4, 2000, for abandoning his work duties. Her
testi nony, however, is inconsistent with the evidence which
clearly establishes Caimant and his sister, his second source of
contact, have never owned an answering machi ne, and, nore
inmportantly, that Claimant hired an attorney prior to October 4
under the belief he was wongfully termnated. It is
unreasonabl e to presune C ai mant woul d have retai ned counsel
unl ess he thought he was being term nated because he was injured
and unable to work. | therefore find Claimant’s testinony
regarding this matter is credible.

Enpl oyer/ Carrier further argue Claimant’s failure to report
his accident to Dr. Robert, and his delay in seeking treatnent
fromDr. Reyes, indicate there is no causal relationship between
the accident and the injury. They also rely on the report of Dr.
Morgan, who exam ned C ai mant and found himto be at maxi mum
medi cal inprovenment with no work related disabilities or
restrictions.
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Dr. Robert treated C aimant at North Oaks Medical Hospital’'s
emer gency room on August 25, 2000. He testified Cainmant told
hi m he had not suffered any recent trauma which coul d have caused
his pain. It is Caimant’s contention he was never asked about
the cause of his pain, and it is argued that if he was, C aimant
woul d not have understood what was being asked of him Dr.
Robert, however, nmaintained this was a routine question he asked
all of his patients, and he tailors the question to each
patient’s apparent |evel of understanding. Dr. Robert testified
he woul d have asked Claimant if he hit the area of his body that
hurt, or sonmething simlar.

Dr. Robert further testified, as did subsequent doctors who
exam ned C ai mant, C aimant was a good history-giver who
understood the questions asked of him He also stated an
accident of this type would be sonet hi ng about which nost
patients would tell him although he adm tted occasionally
patients forget the accidents which caused their injuries.

Cl aimant offered no explanation for this discrepancy, other than
he did not recall Dr. Robert asking himabout his nedica

hi story. Moreover, Dr. Miurphy testified, based on his
psychol ogi cal exam nation, Caimant’s intellectual |evel could
possi bly cause himto have difficulties when asked about a prior
medi cal history or injury.

Dr. Reyes first exam ned C ai mant on Septenber 15, 2000,
nearly one nonth after the accident occurred. « ai mant expl ai ned
the delay was due to his lack of funds. This testinony is
consistent with his assertion that after visiting the energency
room he talked to Ms. Barthol omew about nmaki ng a heal th insurance
claim but was denied. | also note Claimant’s | awer recomended
himto Dr. Reyes, and paid for such visits. Dr. Reyes testified
it is easier to make a causal connection between an acci dent and
an injury if the patient is exam ned sooner rather than |ater.

He stated he did not know what Claimant’s condition was in the
interim He relied solely on the history Caimant gave himin
reaching his opinion that there were no intervening incidents

bet ween the acci dent on August 16, 2000, and his first

exam nation of C aimant one nonth later. He found C aimant to be
a credi ble and satisfactory history-giver.

Dr. Reyes and Dr. Robert respectively testified that in
their nedical opinions, Caimant’s synptons rarely occur absent
trauma, and are consistent with his accident. | find the nedical
testinony of Drs. Robert and Reyes establishes a causa
connection between C aimant’s accident and his injury. There is
no evi dence of an intervening trauma or accident.
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4. Concl usi on

In light of the nmedical and testinonial evidence, |I find
G ai mant has nmet his burden of establishing that he suffered harm
at work on August 16, 2000, which caused the injuries to his
neck, right shoul der and arm back, and |ower extremties.

| find daimant’s co-workers did not know of C aimant’s
injuries at the tine the accident occurred, nor did they talk
with Cdaimant by tel ephone during the week after the accident. |
further find Caimant had an acci dent August 16, 2000, which he
reported to his supervisor, and presented to the nedic the
foll owi ng day regardi ng nunbness in his shoulder and arm | also
find that after his emergency roomvisit, Caimnt talked with
Ms. Barthol omew who i npressed on himthe fact that he no | onger
wor ked for Enployer, thus pronpting Claimant to retain counsel.

In considering the credibility of Claimant’s testinony, it
IS necessary to also consider his nental capabilities. | find
the portions of his testinony which | considered to be
i nconsistent were the result of innocent confusion, and not
i ntentional deception. More inportantly, they do not conbine to
render the entirety of Claimant’s testinony incredul ous. M
conclusion is buttressed by the opinions of Drs. Miurphy and
Reyes, whose respective testinony indicate a causal relationship
bet ween his accident and injuries. Wether Caimant’s injuries
are new, or sinply an aggravation of a preexisting condition, I
find they are nonethel ess conpensabl e.

B. Section 12 Notice

Enpl oyer/ Carrier argue there is no valid clai mbecause they
were not given notice of an accident or injury until nore than
thirty days after the date of the alleged incident.

Section 12(a) of the Act provides that notice of an injury
for which conpensation is payable nust be given within thirty
days after injury, or wwthin thirty days after the enployee is
aware of, or in the exercise of reasonable diligence or by reason
of medi cal advice should have been aware of, a relationship
between the injury and the enploynent. Kashuba v. Legion Ins.
Co., 139 F.3d 1273, 1275-76, 32 BRBS 62 (CRT) (9th G r. 1998),
cert. denied 525 U. S. 1102 (1999); Bivens v. Newport News
Shi pbuilding & Dry Dock Co., 18 BRBS 1 (1985), on recon., 18 BRBS
151 (1986).

Under Section 20(b) of the Act, it is presuned that
sufficient notice of a claimhas been given, absent substanti al
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evidence to the contrary. 33 U S.C. 8 920(b); see Kashuba,

supra. Therefore, the burden is on the enployer to establish by
substantial evidence that it was prejudiced by the claimnt’s
failure to give tinely notice of the injury. See Kashuba, supra;
Bi vens, supra. |In the present case O aimant distingui shes
Kashuba, pointing out that the claimnt in Kashuba reported the
accident four nonths after it allegedly occurred, and after he
had undergone surgery for the injuries. Caimnt here enphasizes
he reported his accident and injuries only two nonths |ater
because he could not afford the necessary nedical treatnent, thus
reliance on Kashuba is inapposite. Prejudice under Section
12(d)(2) is established when the enpl oyer provides substanti al
evidence that due to the claimant’s failure to provide tinely
witten notice, it was unable to effectively investigate to
determine the nature and extent of the injury or to provide

medi cal services. A conclusory allegation of prejudice or of an
inability to investigate the claimwhen it was fresh is
insufficient to neet enployer’s burden of proof. Bustillo v.

Sout hwest Marine, Inc., 33 BRBS 15, 16-17 (1999); I1TO Corp. V.
Director, OMCP [Aples], 883 F.2d 422, 424, 22 BRBS 126 (CRT) (5th
Cir. 1989).

In the instant case, O aimant contends he was injured on
August 16, 2000, after getting caught in the el evator doors at
work. He did not file his claimfor worker’s conpensation until
Oct ober 23, 2000, nore than two nonths after his alleged work
accident. Enployer/Carrier argue they were prejudiced by
Caimant’s failure to provide notice of an alleged work-rel at ed
injury for sixty days. Enployer/Carrier assert had C ai mant
tinmely reported the accident, an accident report would have been
i medi ately conpl eted and an investigation perfornmed. Because of
the two-nonth del ay, Enployer/Carrier contend they were not able
to effectively investigate the all eged accident. Specifically,
Ms. Marney testified Enployer has a ninety percent turnover rate,
and she was unable to | ocate people who worked with C ai mant the
day of the alleged incident. Enployer/Carrier also argue
Claimant’ s delay in seeking nedical attention rendered it
difficult to establish a causal relationship and rul e out
intervening trauma. They al so assert this delay caused a further
post ponenent in C aimant seeing their orthopedic specialist.

G ai mant stipulates his claimwas not filed, and
Enpl oyer/ Carrier did not receive notice thereof, until October
23, 2000, nore than thirty days after the date of the accident.
However, C aimant contends this delay did not prejudice
Enpl oyer/ Carrier, nor hanper their investigation in any way.
G ai mant further asserts he sought nedical treatnment the week
following the incident, but the followup treatnent with Dr.
Reyes was del ayed due to Enployer’s failure to provide health
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i nsurance. Finally, Enployer/Carrier knew of the claimon
Oct ober 23, 2000, but did not arrange for Dr. Mrgan to exam ne
G aimant until July 2, 2001.

I find Enpl oyer/Carrier were not prejudiced by Caimnt’s
two-nonth delay in filing his claimfor worker’s conpensation
benefits and are, therefore, precluded fromutilizing Section
12(a) of the Act as a defense. At |east five co-workers of
Cl ai mant were contacted inmediately after the claimwas fil ed,
and four of them provided deposition testinony in this matter.

It is not evident how Claimant’s delay in bringing his claim
resulted in a further delay of Dr. Mdrgan' s exam nation. Dr.
Morgan was able to render a conplete and thorough exam nati on of
Claimant. Additionally, Enployer/Carrier were not prejudiced by
Claimant’ s delay in seeking nedical treatnment for his injuries,
as Claimant was placed in the sane position fromwhich to prove
causation. Therefore, | find this argunent is wthout nerit.
Accordingly, | find Enployer/Carrier were not prejudiced by
Caimant’s two-nmonth delay in filing his claimfor worker’s
conpensati on benefits or providing tinmely notice under Section 12
of the Act.

C. Nature and Extent of Disability

Havi ng found that C aimant suffers from a conpensabl e
injury, the burden of proving the nature and extent of his
disability rests with the Caimant. Trask v. Lockheed
Shi pbui I di ng Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
per manency of any disability is a nmedical rather than an economc
concept .

Disability is defined under the Act as an "incapacity to
earn the wages which the enpl oyee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 US.C 8§
902(10). Therefore, for Claimant to receive a disability award,
an econom c | oss coupled with a physical and/or psychol ogi cal
i mpai rment nust be shown. Sproull v. Stevedoring Servs. of
Anerica, 25 BRBS 100, 110 (1991). Thus, disability requires a
causal connection between a worker’s physical injury and his
inability to obtain work. Under this standard, a claimant may be
found to have either suffered no loss, a total loss or a partial
| oss of wage earning capacity.

Permanent disability is a disability that has continued for
a lengthy period of tinme and appears to be of lasting or
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i ndefinite duration, as distinguished fromone in which recovery
nmerely awaits a normal healing period. Watson v. Qulf Stevedore
Corp., 400 F.2d 649, pet. for reh’g denied sub nom Young & Co.
v. Shea, 404 F.2d 1059 (5th Cir. 1968)(per curian), cert. denied,
394 U.S. 876 (1969); SGS Control Services v. Director, OACP, 86
F.3d 438, 444 (5th Cr. 1996). Aclaimant’s disability is
permanent in nature if he has any residual disability after
reachi ng maxi mum nmedi cal inprovenent. Trask, supra, at 60. Any
disability suffered by C ai mant before reachi ng maxi mum nedi cal

i nprovenent is considered tenporary in nature. Berkstresser v.
Washi ngton Metropolitan Area Transit Authority, 16 BRBS 231
(1984); SGS Control Services v. Director, OAMP, supra, at 443.

The question of extent of disability is an econom c as well
as a nedical concept. Quick v. Martin, 397 F.2d 644 (D.C. Gr
1968); Eastern S.S. Lines v. Mnahan, 110 F.2d 840 (1st Gr.
1940); Rinaldi v. CGeneral Dynami cs Corporation, 25 BRBS 128, 131
(1991).

To establish a prima facie case of total disability, the
cl ai mant nust show that he is unable to return to his regular or
usual enploynment due to his work-related injury. Elliott v. C&
P Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988); Louisiana Insurance Guaranty
Associ ation v. Abbott, 40 F.3d 122, 125 (5th Cir. 1994).

Cl aimant’ s present nedical restrictions nust be conpared
with the specific requirenments of his usual or former enpl oynent
to determ ne whether the claimis for tenporary total or
permanent total disability. Curit v. Bath Iron Works Corp., 22
BRBS 100 (1988). Once Caimant is capable of performng his
usual enploynent, he suffers no | oss of wage earning capacity and
is no |onger disabled under the Act.

D. Maxi mum Medi cal | nprovenment (MM)

The traditional nmethod for determ ning whether an injury
is permanent or tenporary is the date of maxi num nedi cal
i nprovenent. See Turney v. Bethlehem Steel Corp., 17 BRBS 232,
235, n. 5 (1985); Trask v. Lockheed Shi pbuilding Construction
Co., supra; Stevens v. Lockheed Shipbuilding Conpany, 22 BRBS
155, 157 (1989). The date of maxi mum nedi cal inprovenent is a
question of fact based upon the nedical evidence of record.
Bal l esteros v. Wllanette Western Corp., 20 BRBS 184, 186 (1988);
Wllianms v. General Dynam cs Corp., 10 BRBS 915 (1979).

An enpl oyee reaches maxi num nedi cal i nprovenent when his
condi ti on becomes stabilized. Cherry v. Newport News
Shi pbuilding & Dry Dock Co., 8 BRBS 857 (1978); Thonpson v.
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Quinton Enterprises, Limted, 14 BRBS 395, 401 (1981).

In the present matter, nature and extent of disability and
maxi mum medi cal inprovenent will be treated concurrently for
pur poses of explication.

The nedi cal reports of one hospital energency departnent,
one orthopedi c physician, and two orthopedi c surgeons have been
submtted in this matter. The energency room physician and the
ort hopedi ¢ physician rendered no opinion as to Claimant’s ability
to performhis former job. The orthopedi c physician specifically
stated he would defer to Caimant’s treating physician on the
subject. Enployer/Carrier contend the testinony of Dr. Mrgan
shoul d be accorded greater weight than the opinion of Dr. Reyes
for the sole reason that Dr. Mdrgan is board-certified in
ort hopedi c surgery, while Dr. Reyes is not.

"[The Fifth Grcuit Court of Appeals] has repeatedly held
that ordinarily the opinions, diagnoses and nedi cal evidence of a
treating physician who is famliar with the claimant's injuries,
treatnment, and responses shoul d be accorded consi derabl e wei ght
in determning disability." Loza v. Apfel, 219 F.3d 378, 395
(5th Gr. 2000) (citing Scott v. Heckler, 770 F.2d 482, 485 (5th
Cr. 1985); Barajas_v. Heckler, 738 F.2d 641, 644 (5th Gr.
1984); Smith v. Schweiker, 646 F.2d 1075, 1081 (5th Cr. 1981);

Fruge v. Harris, 631 F.2d 1244, 1246 (5th Gr. 1980)).

I note Dr. Morgan was the choice of physician for
Enpl oyer/ Carrier, and he exam ned C ai mant on only one occasi on.
| also note that while Dr. Reyes is not board-certified in
ort hopedi c surgery, he is board-certified in general surgery and
has had nearly fifty years of extensive experience in traumatic
ort hopedi c surgery, rendering hima specialist in that field of
medi cine. (See CX-1(b)). Most inportantly, Dr. Reyes has been
treating Caimant during the past one and one-half years,
exam ning himevery two weeks. | also note while Dr. Reyes w |
continue to follow Claimant’s condition, he will defer to two
ort hopedi ¢ surgeons and one neurosurgeon as to the course to be
taken in any future treatnment. Nonetheless, |I find Dr. Reyes was
a credible witness qualified to render nedical opinions in this
matter and | assign significant weight to this treating
physi cian’s opinions. See Loza, supra, at 395.

Enpl oyer/ Carrier argue Dr. Morgan has determned Claimant is
fit toreturn to work. He testified he is of the opinion that
C ai mant has reached full MM, w thout any work-rel ated
disability or restrictions. Although Dr. Mrgan has been
accepted by the parties as an expert in orthopedic surgery, he
based his opinion on one visit wth the O aimnt, al nost one year
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after the accident occurred. Despite Caimnt’s conplaints of
pain at this visit, Dr. Mdirgan found no abnormalities in his
physi cal exam nation of Claimant. | note, however, that at the
time of the exami nation C aimant was taking Vicodin for his pain.
Dr. Morgan placed great credence in a hand grip test he perforned
on the Caimant, a purely subjective test which indicated to him
Claimant was “not trying” and put forth “mnimal effort.”®

Al t hough MRIs showed findings in Claimant’s |unbar spine and

ri ght shoul der, and X-rays indicated spurring in the | ower
thoracic and | unbar spine, Dr. Mrgan considered these conditions
to be degenerative in nature, in light of the normal physical
exam

Dr. Reyes is of the nedical opinion that O ai mant has not
yet reached MM, nor is he able to return to work. He ordered
MRI tests of Claimant’s back which showed a central bul ge at the
L4-5 level, and a central right-sided disk herniation at the L5-

S1 level. A physical exami nation resulted in no abnornma
findings, but Dr. Reyes testified this was consistent with the
| umbosacral MRI. He reported seeing two instances of objective,

visible injuries: swelling in Caimant’s neck and C ai mant’s
linping on one leg. However, Dr. Reyes testified nost injuries
are invisible, and thus subjective.

I n di agnosi ng subjective injuries, such as Claimant’s
par est hesi as of the upper extremty, cervical sprain, |unbosacral
sprain and shoul der sprain, Dr. Reyes stated roughly eighty-five
percent of the diagnosis is based on the patient’s history and
conplaints. Dr. Reyes believed Cainmant to be sincere and

credi ble, and a good nedical history-giver. Simlarly, | note
Dr. Robert and Dr. Murphy also thought Cainmant to have credible
conplaints of “actual, authentic pain.” | also note that while

Dr. McAffee did not have an opinion on this topic, he testified
he defers to Claimant’s treating physician, Dr. Reyes, as to
Caimant’ s current physical condition. Accordingly, I find no
basis to discount the opinions of Dr. Reyes.

Therefore, for the foregoing reasons, | find Dr. Reyes’
opi nion that C aimant suffers from paresthesias of the upper
extremty, sprains in his cervical spine, |unbosacral spine, and
shoul der, as well as bul ging and herni ated di sks, to be nore
reasoned than Dr. Mrgan' s opinion.

In Iight of the testinonial and nedical evidence of record,

61t is noted that dainmant reported to Ms. Kanpitsis he had
had problenms with his grip, which had resol ved by January 24,
2002, the date of her eval uation.
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I find daimant is tenporarily disabled fromthe date of injury,
August 16, 2000, and conti nuing, based on his cervical and | unbar
synptons. Enployer/Carrier argue C aimant has reached MM, at

| east by the tinme he was exami ned by Dr. Mdirgan on July 2, 2001.
However, Dr. Reyes, Caimant’s treating physician, has determ ned
Caimant is in need of further nedical treatnent from consulting
specialists. In the US Fifth Grcuit Court of Appeals, under
whose jurisdiction this matter arises, a claimnt has not reached
MM when a physician determ nes that further nedical treatnent
shoul d be undertaken. Louisiana Ins. Guar. Ass’'n. v. Abbott, 40
F.3d 122, 126, 29 BRBS 22, 25 (CRT) (5th Gir. 1994). Moreover,
Dr. Reyes has stated O aimant cannot return to his fornmer work
with Enployer. Although Dr. Mrgan stated G ai mant could return
to his fornmer work, his opinion was based on one physi cal

exam nation in which he disregarded Caimant’s conplaints and MR

findings. | find Dr. Morgan’s opinion regarding Caimant’s
ability to return to work to be insufficiently reasoned as
di scussed above. Accordingly, I find Cainmant has not reached

maxi mum medi cal inprovenent in view of recommended nedi cal
treatnment reginmes and is tenporarily disabled from August 16,
2000, and conti nui ng.

G ai mant has not reached MM, and he has not exhibited an
ability to performany kind of work. Claimant testified that for
the first six nonths follow ng the accident he could barely nove.
Ms. Kanpitsis’ report from January 2002 indicates C ai mant
reported he is unable to stand for nore than ten m nutes, |oses
hi s bal ance when wal king, has difficulty clinbing stairs,
kneel i ng, and reaching, is unable to bend and cannot |ift objects
nore than five pounds. He is of the belief that if he had to
work eight to twelve hours, he would pass out and be term nated.
In light of the fact C aimant has not obtained work, nor has he
been physically capable of doing work, | find he has been
tenporarily and totally disabled as of August 18, 2000, and
continuing, and entitled to conpensation therefor.’

E. Suitable Alternative Enpl oynent

If the claimant is successful in establishing a prim facie
case of total disability, the burden of proof is shifted to
enpl oyer to establish suitable alternative enploynment. New
Oleans (Gulfw de) Stevedores v. Turner, 661 F.2d 1031, 1038
(5th Gr. 1981). Addressing the issue of job availability, the

” C ai mant contends Enpl oyer/Carrier denied conpensation
benefits in bad faith. | find this argunent to be without nerit,
as Enployer/Carrier filed a controversion imredi ately after
receiving formal notice of the claim which denotes no bad faith.
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Fifth CGrcuit has devel oped a two-part test by which an enpl oyer
can neet its burden:

(1) Considering claimnt’s age, background, etc., what can
the claimant physically and nentally do follow ng his
injury, that is, what types of jobs is he capabl e of
perform ng or capable of being trained to do?

(2) Wthin the category of jobs that the claimant is
reasonably capabl e of performng, are there jobs
reasonably available in the community for which the
claimant is able to conpete and which he reasonably

and likely could secure?

Id. at 1042. Turner does not require that enployers find
specific jobs for a claimant; instead, the enployer may sinply
denonstrate "the availability of general job openings in certain
fields in the surrounding comunity.” P & MCrane Co. v. Hayes,
930 F.2d 424, 431 (1991); Avondale Shipyards, Inc. v. Guidry, 967
F.2d 1039 (5th Cir. 1992).

However, the enployer nust establish the precise nature and
terms of job opportunities it contends constitute suitable
alternative enploynent in order for the adm nistrative | aw judge
to rationally determne if the claimant is physically and
mental |y capable of performng the work and that it is
realistically available. Piunti v. ITO Corporation of Baltinore,
23 BRBS 367, 370 (1990); Thonpson v. Lockheed Shipbuilding &
Construction Conpany, 21 BRBS 94, 97 (1988). The adm nistrative
| aw j udge nust conpare the jobs’ requirenents identified by the
vocati onal expert with the claimnt’s physical and nental
restrictions based on the nedical opinions of record. Villasenor
v. Marine Mintenance Industries, Inc., 17 BRBS 99 (1985); See
generally Bryant v. Carolina Shipping Co., Inc., 25 BRBS 294
(1992); Fox v. West State, Inc., 31 BRBS 118 (1997). Should the
requi renents of the jobs be absent, the adm nistrative | aw judge
will be unable to determne if claimnt is physically capabl e of
performng the identified jobs. See generally P & M Crane Co.,
930 F.2d at 431; Villasenor, supra. Furthernore, a show ng of
only one job opportunity may suffice under appropriate
ci rcunst ances, for exanple, where the job calls for special
skills which the clai mant possesses and there are few qualified
workers in the local community. P & M Crane Co., 930 F.2d at
430. Conversely, a showi ng of one unskilled job may not satisfy
Enpl oyer’ s burden.

Once the enpl oyer denonstrates the existence of suitable
alternative enploynent, as defined by the Turner criteria, the
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cl ai mant can nonet hel ess establish total disability by
denonstrating that he tried with reasonable diligence to secure
such enpl oynent and was unsuccessful. Turner, 661 F.2d at 1042-
1043; P & M Crane Co., 930 F.2d at 430. Thus, a claimnt may be
found totally disabled under the Act "when physically capabl e of
performng certain work but otherw se unable to secure that
particul ar kind of work." Turner, 661 F.2d at 1038, quoting
Dianobnd M Drilling Co. v. Marshall, 577 F.2d 1003 (5th Gr.
1978) .

In the present matter, C aimant has been unable to work
since he left the Shell Auger on August 18, 2000. Dr. Reyes has
not released Claimant to return to his forner job, nor has
Cl ai mant denonstrated an ability to perform even sedentary
enpl oynent. Ms. Kanpitsis has conducted a | abor market survey of
all levels of enploynment, fromsedentary jobs to galley hand
positions. | find that this survey was premature as C ai mant has
not been released to work, is physically incapable of doing so at
this time and, in the opinion of Dr. Reyes, is in need of further
medial treatment. As | have found Claimant to be tenporarily
totally disabled, any show ng of suitable alternative enpl oynent
isS not appropriate at this tine.

F. Average Wekly Wage

Section 10 of the Act sets forth three alternative nethods
for calculating a claimnt’s average annual earnings, 33 U S.C. 8§
910 (a)-(c), which are then divided by 52, pursuant to Section
10(d), to arrive at an average weekly wage. The conputation
nmet hods are directed towards establishing a claimant’s earning
power at the time of injury. SGS Control Services v. Director
OACP, supra, at 441; Johnson v. Newport News Shipbuilding & Dry
Dock Co., 25 BRBS 340 (1992); Lobus v. 1. T.O Corp., 24 BRBS 137
(1990); Barber v. Tri-State Terminals, Inc., 3 BRBS 244 (1976),
aff’d sumnom Tri-State Terminals, Inc. v. Jesse, 596 F.2d 752,
10 BRBS 700 (7th Gr. 1979).

Section 10(a) provides that when the enpl oyee has worked in
the sane enpl oynent for substantially the whole of the year
i mredi ately preceding the injury, his annual earnings are
conmputed using his actual daily wage. 33 U.S.C. § 910(a).
Section 10(b) provides that if the enpl oyee has not worked
substantially the whole of the preceding year, his average annual
earni ngs are based on the average daily wage of any enpl oyee in
the same class who has worked substantially the whole of the
year. 33 U. S.C. §8 910(b). But, if neither of these two nethods
"can reasonably and fairly be applied" to determ ne an enpl oyee’s
average annual earnings, then resort to Section 10(c) is
appropriate. Enpire United Stevedore v. Gatlin, 935 F.2d 819,
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821, 25 BRBS 26 (CRT) (5th Gir. 1991).

Subsections 10(a) and 10(b) both require a determ nation of
an average daily wage to be multiplied by 300 days for a six-day
wor ker and by 260 days for a five-day worker in order to
determ ne average annual earnings. However, in the present case,
C aimant did not work five or six day weeks; he worked fourteen
days on, seven days off. Sections 10(a) and 10(b) do not
sufficiently accomopdate this work schedul e.

In addition, Cainmnt worked as a galley hand for only
thirteen weeks for the Enployer in the year prior to his injury,
which is not "substantially all of the year" as required for a
cal cul ati on under subsections 10(a) and 10(b). See Lozupone v.

St ephano Lozupone and Sons, 12 BRBS 148 (1979)(Thirty three weeks
is not a substantial part of the previous year); Strand v. Hansen
Seaway Service, Ltd., 9 BRBS 847, 850 (1979)(Thirty six weeks is
not substantially all of the year). . Duncan v. Washi ngton
Metropolitan Area Transit Authority, 24 BRBS 133, 136

(1990) (Thirty four and one-half weeks is substantially all of the
year; the nature of Caimnt's enpl oynent nust be consi dered,
i.e., whether intermttent or permanent).

Enpl oyer/ Carrier argue 10(a) is applicable because
Claimant’s prior work as a school janitor was the “sane”
enpl oynent in which he was working at the time of his injury - it
was custodial in nature and involved simlar skills. However,
Cl ai mant’ s wage records indicate from 1994 to 1999 he earned a
total average annual wage of $6,773.42,8 resulting in a weekly
wage of $129.49 ($6, 733.42 + 52 weeks = $129.49 per week) while
wor ki ng for the Tangi pahoa School Board. Hi s highest average
weekly wage was in 1999, at $208.81 per week ($10,857.92 + 52
weeks = $208. 81 per week). (See EX-7, p. 4). Al though O ai mant
only worked for Enployer four nonths, his average weekly wage was
$518. 04 (%$6,734.46 + 13 weeks = $518. 04 per week), alnost five
times his average weekly wage with the School Board. (See EX-

10). “In such a situation, actual earnings by the claimnt are
not the controlling factor when they reflect claimant’s earlier
work in a |ower paying job.” Mranda v. Excavation Construction

Inc., 13 BRBS 882, 886 (1981). Considering this |large increase
in Caimnt’s wages, to include his | ower wage woul d not

8 In 1994 he earned $7,752.36, in 1995 he earned $1, 893. 50,
in 1996 he earned $3,153.12, in 1997 he earned $8,079.48, in 1998
he earned $8,664.11, and in 1999 he earned $10, 857.92. Thus,
$7,752.36 + $1,893.50 + $3,153.12 + $8,079.48 + $8,664.11 +
$10, 857. 92 = $40,400.49 + 6 years = $6,733.42 per year. (See EX-
7, p. 4).
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adequately or fairly represent his wage-earning capacity at the
time of injury. For the aforenentioned reasons, | find Sections
10(a) and 10(b) of the Act cannot be fairly applied, thus,
Section 10(c) is the appropriate standard under which to

cal cul ate average weekly wage in this matter

Section 10(c) of the Act provides:

If either [subsection 10(a) or 10(b)] cannot
reasonably and fairly be applied, such average
annual earnings shall be such sum as, having
regard to the previous earnings of the injured
enpl oyee and the enploynent in which he was
working at the tinme of his injury, and of
ot her enployees of the sane or nost simlar
class working in the sane or nost simlar
enpl oynment in the same or neighboring
| ocality, or other enpl oynent of such
enpl oyee, including the reasonable value of
the services of the enployee if engaged in
sel f-enpl oynent, shall reasonably represent
the annual earning capacity of the injured

enpl oyee.
33 U.S.C § 910(c).

The Adm nistrative Law Judge has broad discretion in
det erm ni ng annual earning capacity under subsection 10(c).
Hayes v. P & M Crane Co., supra; Hocks v. Pacific Marine &
Supply Co., Ltd., 14 BRBS 549 (1981). It should also be stressed
that the objective of subsection 10(c) is to reach a fair and
reasonabl e approxi mation of a claimnt’s wage-earning capacity at
the tinme of injury. Barber v. Tri-State Termnals, Inc., supra.
Section 10(c) is used where a claimant’s enploynent, as here, is
seasonal, part-tine, intermttent or discontinuous. Enpire
United Stevedores v. Gatlin, supra, at 822.

Enpl oyer/ Carrier assert that 10(c) is the best section to
conput e average weekly wage. However, they conputed Caimant’s
aver age weekly wage by taking into consideration all of his
earnings in 2000, including his earnings from Enployer as well as
his earnings fromthe Tangi pahoa School Board. They argue that
considering his inconme fromthe School Board in the begi nning of
2000, along with his incone fromthirteen weeks of work with
Enpl oyer, d ai mant should be entitled to no nore than the m ni mum
conpensation rate. Indeed, Claimant’s total wages for the year
2000 average out to $285.15 per week ($2,960.50 + $6,734.46 =
$9, 694. 96 + 34 weeks = $285.15), resulting in the m ni num
conpensation rate of $225.32. Enployer/Carrier’s argunent is
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based on the reasoning that the purpose of section 10(c) is to
arrive at a sumthat reasonably represents a clainmant’s annual
earning capacity at the tinme of the injury.

For simlar reasons previously discussed, it is not
reasonabl e nor fair to consider Claimant’s earnings at the School
Board when determ ning his wage-earning capacity, in light of his
dramatic increase in wages with Enployer. |In Mranda v.
Excavation Construction Inc., supra, the Board held that a
wor ker’ s average wage shoul d be based on his earnings for the
seven or eight weeks that he worked for the enployer rather than
on the entire prior year’s earnings because a cal cul ati on based
on the wages at the enploynent where he was injured would best
adequately reflect the claimant’s earning capacity at the tinme of
the injury.

Gl ai mant’ s wage records indicate he began working for
Enpl oyer on April 27, 2000, was injured on August 16, 2000, and
st opped wor ki ng on August 18, 2000. His total earnings were
$6, 734.46. (See EX-9). He thus worked thirteen weeks for
Enpl oyer before he was injured, and averaged $518. 04 per week
(%6, 734.46 + 13 weeks = $518. 04 per week). Like Mranda,
G ai mant was earning nore noney weekly for the thirteen weeks of
enpl oynment with Enpl oyer than he earned weekly in his previous
four years as a school janitor. Thus, | find as the Board did in
M randa, that a calcul ation based on his increased wages at the
enpl oynent where he was injured “woul d best adequately reflect
Claimant’s earning potential at the tinme of [his] injury.”
Accordingly, | find Cainmnt’s average weekly wage was $518. 04.

G Entitlenent to Medical Care and Benefits
Section 7(a) of the Act provides that:

The enpl oyer shall furnish such
medi cal , surgical, and other
attendance or treatnent, nurse and
hospi tal service, nedicine,
crutches, and apparatus, for such
period as the nature of the injury
or the process of recovery may
require.

33 U.S.C. § 907(a).

The enmpl oyer is liable for all nedical expenses which are
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the natural and unavoi dable result of the work injury. For

nmedi cal expenses to be assessed agai nst the enployer, the expense
nmust be both reasonabl e and necessary. Pernell v. Capitol Hil
Masonry, 11 BRBS 532, 539 (1979). Medical care nust al so be
appropriate for the injury. 20 CF.R 8 702.402.

A cl ai mant has established a prinma facie case for
conpensabl e nmedi cal treatnent where a qualified physician
i ndicates treatnment was necessary for a work-rel ated condition.
Turner v. Chesapeake & Potomac Tel. Co., 16 BRBS 255, 257-258
(1984).

Section 7 does not require that an injury be econom cally
di sabling for claimant to be entitled to nedical benefits, but
only that the injury be work-related and the nedi cal treatnent be
appropriate for the injury. Ballesteros v. Wllanette Western
Corp., 20 BRBS 184, 187.

In the present matter, Enployer has been found liable for
G ai mant’ s August 16, 2000 work injury. Accordingly, Enployer is
responsi bl e for all reasonabl e and necessary nedi cal expenses
related to Claimant’s cervical and lunbar conditions. Dr. Reyes
has reported that Claimant is in need of further nedical
treatnment. Wiile he is unable to provide the necessary
treatnment, he testified he will defer to the opinions of two
ort hopedi ¢ surgeons and one neurosurgeon, which I find to be
reasonabl e and necessary given Claimant’s conplicated synptons.
One orthopedi c surgeon, Dr. Myrgan, has exam ned C ai mant.
Therefore, | find Enployer/Carrier are responsible for Caimnt’s
further reasonabl e and necessary nedical treatnent which
includes, if requested, Claimant’s referral to another orthopedic
surgeon and a neurosurgeon.

Entitlenment to nedical benefits is never tinme-barred where a
disability is related to a conpensable injury. Wber v. Seattle
Crescent Container Corp., 19 BRBS 146 (1980); Wendler v. Anerican
National Red Cross, 23 BRBS 408, 414 (1990).

An enployer is not |iable for past nedical expenses
unl ess the claimant first requested authorization prior to
obt ai ni ng nedi cal treatnent, except in the cases of energency,
negl ect or refusal. Schoen v. U S. Chanber of Commerce, 30 BRBS
103 (1997); Maryl and Shipbuilding & Drydock Co. v. Jenkins, 594
F.2d 404, 10 BRBS 1 (4'" Gir. 1979), rev'g 6 BRBS 550 (1977).
Once an enpl oyer has refused treatnent or neglected to act on
clai mant’ s request for a physician, the claimant is no |onger
obligated to seek authorization from enpl oyer and need only
establish that the treatnment subsequently procured on his own
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initiative was necessary for treatnment of the injury. Pirozzi v.
Todd Shi pyards Corp., 21 BRBS 294 (1988); Ri eche v. Tracor
Marine, 16 BRBS 272, 275 (1984).

The enpl oyer’s refusal need not be unreasonable for the
enpl oyee to be released fromthe obligation of seeking his
enpl oyer’ s authorization of nmedical treatnent. See generally 33
US C 8907 (d)(1)(A. Refusal to authorize treatnent or
neglecting to provide treatnent can only take place after there
is an opportunity to provide care, such as after the claimant
requests such care. Mttox v. Sun Shipbuilding & Dry Dock Co.
15 BRBS 162 (1982). Furthernore, the nmere know edge of a
claimant’ s injury does not establish neglect or refusal if the
cl ai mant never requested care. [|d.

In the present matter, C ainmant sought treatnment at the
emergency roomand fromDr. Reyes before filing his claimfor
wor ker’ s conpensation. Caimant testified after visiting the
enmer gency room he requested nedi cal insurance from Enpl oyer, and
was turned down.® Although this denial may have been reasonabl e,
it is nonetheless a denial of nedical treatnment by Enpl oyer.
Thereafter, C aimant sought treatnment fromDr. Reyes and has
est abl i shed such treatnent was necessary for his injury. As
such, | find Enployer/Carrier additionally liable for the nedical
expenses incurred by dainmant prior to Cctober 23, 2000,
specifically his bill fromthe enmergency roomand Dr. Reyes.

H.  Discrimnation Agai nst Enpl oyees Who Bri ng Proceedi ngs

Under Section 48(a) of the Act, it is “unlawful for any
enpl oyer or his duly authorized agent to discharge or in any
ot her manner discrim nate agai nst an enployee as to his
enpl oynment because such enpl oyee has clained or attenpted to
cl ai m conpensati on fromsuch enployer.” The basis for this rule
is that the person who filed the conpensation claimis treated
differently than other simlarly situated individuals. Hollinman
V. Newport News Shipbuilding & Dry Dock Co., 852 F.2d 759, 761
21 BRBS 124 (CRT) (4th Cir. 1988). However, such discrimnation

°® dai mant argues Enpl oyer exercised bad faith in refusing
to authorize medical treatnent initially. Al though C ai mant
requested and was denied a health insurance claim such deni al
was not in bad faith. daimant’s enploynent records indicate he
was not eligible for health insurance. (See EX-9). Moreover,
Claimant testified at the tinme of the request he did not tell
Enpl oyer the cause of his injury because he was “trying to save
[his] job.” (EX-22, p. 85). Therefore, |I find this claimto be
wi t hout nerit.
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nmust be commtted by the enployer after the filing of a claimto
properly trigger Section 48(a) protection. Geddes v. Director
OACP, 851 F.2d 440, 443, 21 BRBS 103 (CRT) (D.C.Gr. 1998).

In the present case, Caimant argues Enpl oyer engaged in bad
faith in termnating him and thus violated Section 48(a) of the
Act. It is stipulated by both parties that daimant filed his
clai mon Cctober 23, 2000. (See JX-1). According to Claimant’s
enpl oynent records, he was term nated on Cctober 4, 2000. (See
EX-9). Ms. Bartholonmew testified Caimant was term nated because
he did not show up to work, not because he was injured.

Furt hernore, because no claimhad been filed as of the date of
term nation, Enployer could not have discrimnated agai nst
Claimant in violation of Section 48(a). | therefore find that
Enpl oyer did not exercise bad faith in termnating C ai mant.

V. SECTI ON 14(e) PENALTY

Section 14(e) of the Act provides that if an enployer fails
to pay conpensation voluntarily within 14 days after it becones
due, or within 14 days after unilaterally suspendi ng conpensati on
as set forth in Section 14(b), the Enployer shall be |iable for
an additional 10% penalty of the unpaid installnents. Penalties
attach unless the Enployer files a tinely notice of controversion
as provided in Section 14(d).

In the present matter, Enployer/Carrier submtted a notice
of controversion on Cctober 24, 2000, the day after O ai mant
filed his claimand provided formal notice of his
accident/injury. (See EX-17). | find this was tinely notice,
and therefore no penalty for paynent of conpensation under
Section 14(e) of the Act attached.

VI . | NTEREST

Al t hough not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent
per annumis assessed on all past due conpensati on paynents.
Aval | one v. Todd Shi pyards Corp., 10 BRBS 724 (1974). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to insure that the
enpl oyee receives the full anmount of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., aff’d in pertinent
part and rev’'d on other grounds, sub nom Newport News v.
Director, ONCP, 594 F.2d 986 (4th Cr. 1979). The Board
concluded that inflationary trends in our econony have rendered a
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fixed six per cent rate no |onger appropriate to further the

pur pose of making C ai mant whole, and held that ". . . the fixed
per cent rate should be replaced by the rate enpl oyed by the
United States District Courts under 28 U.S.C. 8§ 1961 (1982).
This rate is periodically changed to reflect the yield on United
States Treasury Bills . . . ." Gant v. Portland Stevedoring
Conpany, et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific

adm ni strative application by the District Director. See G ant
v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985). The
appropriate rate shall be determ ned as of the filing date of
this Decision and Oder with the District Director.

VII. ATTORNEY' S FEES

No award of attorney’s fees for services to the Claimant is
made herein since no application for fees has been nmade by the
Cl aimant’ s counsel. Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision to submt an
application for attorney’s fees.!® A service sheet show ng that
service has been nmade on all parties, including the Cainmnt,
nmust acconpany the petition. Parties have twenty (20) days
followi ng the receipt of such application within which to file
any objections thereto. The Act prohibits the charging of a fee
in the absence of an approved application.

VIIl. ORDER

Based upon the foregoing Findings of Fact, Concl usions of
Law, and upon the entire record, | enter the follow ng O der:

1. Enployer/Carrier shall pay C ai mant conpensation for
tenporary total disability from August 18, 2000, and conti nui ng,

10 Counsel for dai mant should be aware that an attorney’s
fee award approved by an adm nistrative | aw judge conpensates
only the hours of work expended between the close of the infornma
conference proceedings and the issuance of the admi nistrative | aw
judge’s Decision and Order. Revoir v. Ceneral Dynamics Corp., 12
BRBS 524 (1980). The Board has determ ned that the letter of
referral of the case fromthe District Director to the Ofice of
the Adm nistrative Law Judges provides the clearest indication of
the date when informal proceedings termnate. Mller v.
Prolerized New England Co., 14 BRBS 811, 813 (1981), aff’'d, 691
F.2d 45 (1st Cr. 1982). Thus, Counsel for Claimant is entitled
to a fee award for services rendered after April 20, 2001, the
date this matter was referred fromthe District D rector.
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based on C ai mant’s average weekly wage of $518.04, in accordance
with the provisions of Section 8(b) of the Act. 33 U S.C. 8§
908(b) .

2. Enployer/Carrier shall pay all reasonable, appropriate
and necessary nedi cal expenses arising fromd ai mant’ s August 16,
2000, work injury, pursuant to the provisions of Section 7 of the
Act .

3. Enployer/Carrier shall receive credit for al
conpensation heretofore paid, if any, as and when paid.

4. Enmployer/Carrier shall pay interest on any suns
determ ned to be due and owing at the rate provided by 28 U S.C
8§ 1961 (1982); Grant v. Portland Stevedoring Co., et al., 16 BRBS
267 (1984).

5. Caimant’s attorney shall have thirty (30) days to file
a fully supported fee application with the Ofice of
Adm ni strative Law Judges; a copy nust be served on C ai mant and
opposi ng counsel who shall then have twenty (20) days to file any
obj ections thereto.

ORDERED this 19th day of June, 2002, at Metairie, Louisiana.

Ppr__a_ g

LEE J. ROMERO, JR
Adm ni strative Law Judge



